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AGENT. 


§ 106. Manine.— Agent, who is—Open Policy—When Insur- 
ance is effected.—Defendant issued an open or running policy to H., 
with privilege to take such other risks as may be agreed on “ as 
per indorsement hereon accepted by this company,” and H. in- 
sured a cargo owned by W., and gave him a certificate to that 
éffect. The indorsements were to be made by H., on blanks fur- 
nished by the company, to be filled up and signed by him. He 
was authorized to write risks by indorsement, and to receive pre- 
miums therefor. Held, that H. was an agent of the company. 
Held, that when an open policy is issued “ on property on board 
vessels, with such other risks as may be agreed on as per indorse- 
ment hereon accepted by the company,” and the risk is agreed 
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upon, the premium paid, and the indorsement thereof made by 
the agent, the insurance is effected, and whenever an agreed risk 
is indorsed thereon, it is to be regarded as accepted and binding. 
Wass vs. Maine Mutual Marine Ins. Co. 
Rep'd Jour’, p. 439. Mz. S. J. C, 


EVIDENCE. 


§ 107. Manrine.— Evidence of Agency, and Insolvency.—A_ship- 
master and owner procured a marine insurance policy upon his one 
quarter of his vessel, “on account of whom it may concern,” loss 
payable to himself. The vessel was lost during the voyage covered 
by the policy, with the master and allon board. The plaintiff, a cre- 
ditor of the deceased master, brought an action upon the policy, 
claiming that it was obtained for his benefit. He introduced testi- 
mony of the declarations of the deceased, that if the plaintiff would 
make him a loan he would secure him by a policy on this vessel, 
and subsequent declarations that the loan had been made to him 
by the plaintiff, and that he had secured the plaintiff by procuring 
a policy for his benefit. Held, that this testimony was inadmissi- 
ble without proof that the deceased was acting as plaintiff's agent 
in effecting the insurance, and that the declarations themselves 
were not competent for this purpose. Evidence was introduced 
to prove the insolvency of the deceased. Held, that it was im- 
properly admitted. 

Hazeltine vs. Miller, 44 Maine, 177 ; Burnham vs. Ellis, 39 Maine, 320. 

Sleeper vs. Union Ins. Co. 
Rep’d Jour’l, p. 433. Mz. S.J. ©. 


MISREPRESENTATION. 


§ 108. Fie.—Misrepresentation— What is, is a Question for 
the Jury.— Held, that according to ‘the statutes of the State of 
Maine, a misrepresentation as to the title of the property insured 
does not necessarily avoid the policy. Held, that whether a mis- 
representation is material or not, is to be determined by the jury. 

Bellatty vs. Thomaston Mutual Fire Ins Co 

Rep’d Jour’), p. 437. Mr. 8. J.0. 
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MISTAKE. 


§ 109. Manmwne.— When a Mistake does not avoid a Policy— 
Wrong Description— Held, that a mistake in a policy of the 
name of a vessel is no obstacle to a recovery, if in point of fact 
the underwriter, when the policy was issued, knew the true name 
or intended to insure the vessel which was lost. 

1 Arnould on Ins., 30, 170; 1 Duer on Ins., 172; Sun Ins, Co. vs. Fow- 

ler, 21 Wend., 600 ; Puthier on Sales, art. 3, 32; Mesurier vs. Vaughn, 6 
East., 382. 
There were two ships named “ Empress ;” the name of the one 
was subsequently changed to “St. Mary,” and the name of the 
other retained. The plaintiff intended to insure the former ves- 
sel, but by mistake the description in the application applied to 
the latter. The former vessel was lost. Held, that there can be 
no agreement to insure unless by the consent of the parties, and 
there can be no consent when the parties are in error respecting 
the object of their agreement. 

Pothier on Obligations, vol. 1, art. 3, 317 ; 2 Blackstone, 442 ; 2 Kent., 

477 ; 1 Parsons on Contracts, 475; Hazard vs. New Eng. Ins. Co., 1 Sum- 
ner, 218 ; Hammond vs. Allen, 2 Sum., 387; Bruce vs. Pearson, 3 John- 
son, 534; Green vs. Bateman, 2 W. & M., 359. 
Held, that the minds of the two parties having never met on the 
subject of insurance, the plaintiff having applied for a policy on 
one vessel, and the defendant having insured another, the plain- 
tiff cannot recover where the former vessel was lost. 

Plumb vs. Cattaraugus Ins. Co., 18 N. Y., 392 ; Rowley vs. Empire Ins, 
Co., 36 N. Y., 550. 

Hughes vs. Mercantile Ins. Co. 

Rep'd Jour’), 428. } N. Y. Com. A. 


OVER-VALUATION. 


§ 110. Fime.—Over-valuation—How avoided.—Held, that th. 
over-valuation may have been without any positive dishonesty 01 
the part of the policy-holder, and that the remedy is not in new 
trials and protracted litigation, but in greater vigilance on the 
part of agents of insurance companies. 

Williams vs. Phoenix Ins. Co. 

Rep’d Jour’l, p. 436. Mz. 8. J.C. 
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SUICIDE. 


§ 111. Lire.—Sane or Insane.—The policy contained the con- 
ditional clause, “or shall die by suicide, felonious or otherwise, 
sane or insane,” etc., the policy should be null and void. Held, 
that it made no difference whether the suicide was felonious or 
otherwise, or whether the party committing it was sane or insane 
at the time, but that the parties to the contract have defined the 
sense in which the word “ suicide ” is to be used, and the court is 
bound by that definition. 

Borradaile vs. Hunter, 5 M. & G., 639; 64 E. C. L., 335; S. C., 5 Scott, 
N. R., 418 ; 2 Bigelow Life and Acc. Rep., 280; Mutual Life Ins, Co. vs. 
Terry, 15 Wallace, 580 ; 2 Ins. Law Jour’l, 540. 

Held, that it was not the intention of the insurance company to 
make the proviso cover cases where the policy-holder accidental- 
ly causes his own death. 

Schneider vs. Provident Life Ins. Co., 24 Wis., 28; 8. C., oe 731; 
1 Am. R., 157. 

Pierce vs. Traveler’s Life Ins. Co. 

Rep’d Jour’l, p. 422. Wis. 8. C. 


§ 112. Lire.—* Die by his own Hand”—lInsane Impulse— 
General Nature, etc., of the Act.—The policy contained the clause, 
“if the assured shall die by his own hand * * * this policy 
shall be void and of no effect.” Held, that the words “ suicide,” 
and “ die by his own hand,” mean the same in general terms. 

Mutual Benefit Life Ins. Co. vs. Terry, 15 Wallace, 591; 2 Ins. Law 
Jour’l, 520. 

Held, that sanity is always to be presumed in a case of suicide, 
and that insanity must always be proven by the party claiming 
an exemption on account of it. Suicide is not of itself evidence 
of insanity. Held, that the burden of proof is upon the plaintiff 
to show that the assured came to his death in a manner which 
makes the defendant liable under the policy, and that there is no 
presumption of fact that he “died by his own hand” within the 
meaning of the policy. Held, that it is not every degree of iné 
sanity which will exempt a party taking his own life from the 
consequences of the act—it must be more than a mere error of 
judgment—it must be a mental disorder. Held, that if the death 


A 
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of the deceased was not his voluntary intelligent act, he did not 
“ die by his own hand,” within the meaning of the policy. Held, 
that to make the defendant liable the mind of the assured must 
have been so far deranged as to have made him incapable of us-- 
ing a rational judgment in regard to the act of self-destruction. 
Held, that if the assured was impelled by an insane impulse 
which the reason that was left him did not enable him to resist, 
or that his reasoning powers were so far overthrown that he could 
not exercise them on the proposed act, the defendant is liable. 
Held, that the words “ general nature, consequences, and effect of 
the act,” are not confined to the physical act of taking his life, 
but to the result of it—to the entire accomplished act of suicide. 

4 Blackstone, Com., 189; Van Zandt vs. Mutual Benefit Life Ins. Co., 
3 Insurance Law Journal, 208. 

Moore vs. Connecticut Mutual Life Ins, Co. 

Rep’d Jour’! p. 444, U.S. C. C. E. Dist. Micz. 


WILL. 


§ 113. Lire.—Testamentary Disposition of Life Insurance Po- 
licies—Held, that under the statutes of the State of Maine, when 
the insured dies insolvent, leaving neither widow nor child, he 
can exercise no testamentary power over the funds arising from 
policies of life instrance, until after all prior legal claims have 
been met. Held, that this species of property is a disposition of 
the funds of the insured in advance, so that at his death it shall 
go to those dependent on him for support. The insured cannot 
extend this power for the benefit of any other objects of his 
bounty, so long as it remains an essential prerequisite to the ex- 
ercise of such power that the widow or issue survive him; and 
in case of survivorship, his testamentary power extends only to 
the designation who shall receive it, and the shares to be paid to 
each. Held, that life insurance policies are not assets in the 
hands of the administrator for any of the ordinary purposes to 
which the property of persons deceased is devoted by law, but 
are classed with items so peculiar that none of them are to be 
sold for the payment of the pecuniary legacies, or pass under a 
general residuary clause. Held, that in order to enable a solvent 
testator to dispose of this kind of property by will, in a manner 
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different from that the law contemplates, he must use language 
directly significant of his intention in this respect, and that this 
fund is not to be appropriated to the payment of debts or pecu- 
niary legacies expressed in general terms merely, nor inferred 
from the general provisions in his will, the fulfillment of which 
might require the use of such money, but must be explicitly de- 
clared. 


Hathaway et al. vs. Sherman et al. 
Rep’d Jour’l, p. 407 Mz. 8. J. 0. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From cerlified transcripts in our possession. 


SUPREME JUDICIAL COURT OF MAINE, 


PENOBSCOT COUNTY. 
In Equity. 


NANCY J. HATHAWAY er at. 
vs. 


HARVEY H. SHERMAN, Avwr., er a..* 


One who dies insolvent can make no testamentary disposition of the fund accru- 
ing from an insurance policy upon his life if. he leave neither widow nor child ; 
in such event, the insurance money becomes assets for the payment of debts. 

A person having an insurance upon his life, dying insolvent, leaving a widow and 
children, may bequeath the insurance money among them as he pleases ; but 
he cannot bestow it by will upon any other persons. The power to dispose of 
such fund by will, conferred by R. 8., c. 75, § 10, is limited, in case of insol- 
vency, to a disposition among the widow and children of the deceased. 

An intention on the part of a testator, by his will, to dispose of the fund arising 
from an insurance policy upon his life, will not be inferred from the fact that 
his bequests were ultimately found to exceed the whole amount of his estate 
exclusive of this fund; nor from the fact that he designated a person as the 
legatee of the residue of his property of every description whatsoever. ‘The 
testator’s intention to change the direction which the law gives to this very pe- 
culiar species of property is not to inferred from general provisions in his will, 
the fulfillment of which might require the use of such money, but must be ex- 
plicitly declared.” 


This was an amicable bill in equity brought by the widow of the late 


* Syllabus by Hon. E. B. Smith, State Reporter, Saco, Maine. To appear in 61 Maine Reports. 
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James W. Hathaway, by the guardians of his children, and by his sister, 
Mrs. Dillingham, for and in behalf of her children, as complainants, 
against the administrator, with the will annexed, of said James’s estate 
and the residuary legatee named in the will, in order to obtain a con- 
struction of that instrument, which (omitting the attesting clause and 
execution in ordinary form) was as follows : 

“In the name of God, amen : 

‘I, James W. Hathaway, of Bangor, in the county of Penobscot, 
and State of Maine, do make, publish and declare this my last will and 
testament in manner and form following, viz.: 

“First. I order and direct that all my debts and funeral expenses be 
paid as soon as may be after my decease. 

“Secondly. I give and bequeath to my beloved wife, Nancy J. 
Hathaway, the interest of five thousand dollars, so loug as she remains 
unmarried and my widow. The amount not to include what is in- 
sured on my life for her benefit, but together with the same in lieu of 
her right of dower in any of my property of every description whatso- 
ever. 

“Thirdly. I give and bequeath to my son, James N. Hathaway, five 
hundred dollars, besides the amount insured on my life for his benefit. 
And to my son, George E. Hathaway, I give and bequeath five hun- 
dred dollars. 

“Fourthly. I give and bequeath to my daughter, Evangeline Hatha- 
way, two thousand dollars. 

Fifthly. I give and bequeath the interest of two thousand dollars 
to be expended for the education of the children of my sister, Prudy 
Dillingham, of Temple, of this State, until they each arrive to the age 
of twenty-one years. And I herein order that the aforenamed lega- 
cies be paid, and annuities be conferred as soon as may be after my 
decease. 

“ Lastly. The residue of my property, of every description whatso- 
ever, I give and bequeath, and herein order to be converted into 
money and devoted to the education of indigent students attending 
the East Maine Conference Seminary, at Bucksport, who are fitting 
for the Methodist ministry. And I herein direct that said legacy be 
held as a trust fund by the Board of Education of the East Maine 
Conference, and that only the annual interest of the same be so expended 
or conferred, and that no student shall receive more than one hun- 
dred dollars annually, and that only such students shall be benefici- 
aries of the aforesaid fund, as are recommended for the purpose by 
the faculty of the said seminary.” 
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The East Maine Conference Education Society was an unincorpor- 
ated association, and its officers and managers were made defendants 
and represented its interests in this cause. It was admitted that a 
son of the testator named Frank, still living, was given away by his 
parents in infancy to one Richard H. Smith, who had adopted him as 
provided by statute, and that the testator said to the scrivener who 
drew the will, that he omitted all mention of Frank because of such 
adoption ; whether or not he supposed such adoption would make 
Frank an heir of said Richard did not appear; but, in fact, said Rich- 
ard died after the bringing of this bill without making any provision 
for said Frank by will or otherwise. It was further admitted that 
the testator’s real estate was appraised at seventy-seven hundred dol- 
lars, a portion of this realty being under mortgage to secure debts 
hereinafter described, the full value of the real estate however being 
as above stated without any deduction on account of the mortgages ; 
that the personal property, consisting of furniture and library, was 
valued at four hundred forty-three and 50-100 dollars ; that the rights 
and credits, besides the life policies hereinafter named, were valued at 
thirteen hundred seventy-eight and 93-100 dollars ; that one hundred 
ninety-two and 2-100 dollars had been paid out within three years on 
the two life policies issued in the name of said Nancy and James N. 
Hathaway, and that in addition to the assets aforesaid the deceased 
had, at the time of his decease, then existing upon his own life, in the 
Charter Oak Life Insurance Company, two policies, for one thousand 
dollars each, one made payable to his said wife, and one to his said son, 
James N.; and also three other policies on his own life and payable to 
himself or his administrator : one in the Charter Oak Company for one 
thousand dollars, one in the Homeopathic Life Insurance Company 
for one thousand dollars, and one in the National Life Insurance Com- 
pany, of New York, for five thousand dollars ; all which policies have 
been adjusted and will unquestionably be paid, deducting certain liens 
upon them amounting in all to about eight hundred twelve and 57- 
100 dollars, so that the amount expected to be received from the last 
named three policies was $6,187.43 ; that the whole amount of estate 
thus inventoried and appraised, inclusive of said life policies, was 
fifteen thousand nine hundred one and 98-100 dollars, and exclusive 
thereof, $9,714.55 ; that claims against the estate in favor of creditors 
had been already presented or come to the knowledge of the admin- 
istrator to the amount of about seventy-six hundred and fifty dollars, 
to most of which there is no defense or objection, and it is believed 
other demands may yet be presented for payment ; that the amount 
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due for legacies bestowed by said will unconditionally was three thou- 
sand dollars, and the sum required to be set aside as a fund during 
the widowhood of said Nancy and during the minority of said Dil- 
lingham children is seven thousand dollars, whereas the whole amount 
of estate as appraised over and above said indebtedness, exclusive of 
such life policies, is only about two thousand dollars, and inclusive 
thereof, only about eight thousand dollars. 

Inasmuch, therefore, as serious doubts arose as to the rights of the 
several parties in interest under this will, and as to its construction, 
and who should administer the trusts raised by said will ; in order to 
dissolve such doubts and enable the estate to be, speedily settled the 
parties submitted this cause to the court to determine and make 
known the proper construction of the several provisions of said will, 
and other matters connected therewith, and more especially the fol- 
lowing, viz : 

1. In what manner and among what parties the funds arising from 
the life policies, other than the two first named, should be divided, or 
what appropriation should be made thereof, under the ‘various con- 
tingencies which may occur in the settlement of the estate and espe- 
cially under the contingency of the estate being insolvent or of the 
widow waiving the provisions of the will and claiming dower and al- 
lowance as she proposed to do. Can any part go to pay debts, or the 
legacies to the children, or the sums provided for the widow and Dil- 
lingham children? and if so, what proportion, if not enough for all ? 

2. Upon whom devolves the trust of holding the sums devised for 
the benefit of Mrs. Prudy Dillingham’s children, and of the widow, if 
she does not waive the provisions of the will, and seeing to their ap- 
propriation ? and what shall be done with the fund when the children 
arrive at the age of 21 years or the widow dies or remarries? 

3. And inasmuch as there is no corporation known by the name in- 
dicated in the last item of the will, but only a private society or asso- 
ciation by the name before indicated, if there be any residue to be 
shared under that clause, who shall receive the same, and to whom 
shall the same be paid ? 

4, Of what shall such “ residue” consist and how shall the same be 
determined, and whether especially any part of the debts or widow’s 
allowance shall be paid out of the money coming from the life policies, 
or the sums devised to the sons and daughters, or the sums set apart 
for the said widow and Dillingham children, and does the said residue 
embrace any sum except what may be left after paying all said sums ? 

5. Said Frank H. Smith having been wholly unnoticed in said will, 
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and no provision being made for him, whether any portion of the estate 
or of the life policies should be paid or go to him, the testator having at 
the time of making the will made mention to the scrivener who wrote 
the will, that his son Frank had been adopted and was already pro- 
vided for, referring, as is believed, to the fact that he was adopted by 
a man of considerable property, but whether or not he supposed he 
would be heir to his god-father is not known. 

6. And in general to construe and settle the rights of the different 
parties under the will, and the manner in which the assets shall be 
divided and appropriated by the administrator aforesaid, and the 
trusts raised by the will executed and carried into effect. 


Apert W. Paine, for Complainanis. 
H. K. Baxer, for Hathaway Boys. 
R. Foster, for Frank H. Smith. 

H. H. Anprews, for Respondents, 


Barrows, J. 


This case calls for a careful examination of certain provisions con- 
tained in our statutes relative to moneys which may accrue from life 
insurance, and to the disposition thereof by the insured or his per- 
sonal representatives, and the adoption of such a construction of any 
ambiguous or indefinite expressions found therein as shall best accord 
with the true intent and meaning of all the statutes touching the mat- 
ter under consideration. 

Section ten of chapter seventy-five of the Revised Statutes, runs 
thus : 

“ A sum of money received for insurance on his life, deducting the 
premiums paid therefor within three years with interest, does not con- 
stitute a part of his estate for payment of debts, or purposes specified 
in the first section of chapter sixty-six, when the intestate leaves a wi- 
dow or issue, but descends one third to his widow and the remainder 
to his issue ; if no issue, the whole to the widow, and if no widow, 
the whole to the issue. It may be disposed of by will, though the es- 

_ tate is insolvent.” 

In R. S., c. 64, § 46, which defines the powers and duties of exec- 
utors and administrators, among the articles which “ shall be omitted 
in making the inventory, and shall not be administered upon as as- 
sets,” the fourth specification is, “ any sum of money becoming due on 
the death of the deceased from an insurance on his life effected by 
him, after deducting the amount of premium paid therefor within 
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three years with interest, provided such deceased left a widow or is- 
sue ; but such sum shall be disposed of as provided by section ten, 
chapter seventy-five,” which is the section first above recited. 

But by chap. 87, § 1,—“ writs and executions against executors 
* * * for debts due from the deceased, run against his goods and es- 
tate in their hands.” 

By chap. 64, § 41, every executor or administrator is required to 
“make and return upon oath into the probate court a true inventory 
of the real estate, and of all the goods, chattels, rights and credits of 
the deceased, which are by law to be administered, and which come to 
his possession or knowledge.” 

From this inventory, besides the money accruing from life insur- 
ance as above specified, nothing is to be omitted except the wearing 
apparel of the deceased not exceeding one hundred dollars in value ; 
if he left a widow or minor children, the apparel and ornaments of 
the widow, and the apparel and school-books of minor children, to- 
gether with such provisions and other articles, not exceeding fifty dol- 
lars in value, as have necessarily been consumed in his family before 
the appraisal. 

That it is the policy of the law to subject, with the exception of 
these trifles, all that can be fairly called the property of the deceased, 
(even that which was by luw exempt from attachment and seizure on 
execution for debt in his lifetime,) “to the purposes specified in the 
first section of chapter sixty-six,” and consequently to the payment of 
his debts, is shown by numerous provisions to that end. 

In laying down rules for the descent of the real estate of persons 
deceased intestate, it is first expressly made subject to the payment of 
debts. R.S., c. 75, § 1. 

“The personal estate of an intestate, except that portion assigned 
to his widow by law and by the judge of probate, is to be applied, 
first, to the payment of his debts, funeral charges and charges of set- 
tlement ”—or, more briefly stated, to the purposes specified in the 
first section of chapter 66—and only the residue is to be distributed. 
R. S., c. 75, § 8. And the claims of devisees or legatees are entirely 
postponed to those of creditors, in the statutes authorizing the dispo- 
sition of property by will, in these emphatic terms : 

“No part of the estate can be exempt from liability for payment of 
debts if required.” R. S., chap. 74, § 7. In marked contrast to what 
appears to be the general purport and design of the statutes regulat- 
ing the disposition to be made of the property of persons deceased, 
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stands this provision first above quoted, touching the disposition to 
be made of the proceeds of life insurance policies. 

A hasty reading of this section, without reference to other statute 
provisions, would be likely to carry the idea that any sum of money 
thus accruing after death, however large in proportion to the estate 
left by the decedent at his death, no matter what the condition of his 
estate as to indebtment, was not to be subject to the payment of his 
debts, but might be disposed of by him in his will to whomsoever he 
pleased, precisely as he might dispose of any surplus property after 
his debts were paid. A little consideration, however, satisfies us that 
there are conditions and limitations here which must not be over- 
looked. 

It is manifest that the legislature looked upon this fund, which from 
its very nature can never be possessed or enjoyed by the decedent, in 
2 different light from that in which they viewed his estate and proper- 
ty generally. 

But perhaps it is not essential for us here and now to determine 
whether this money, which does not become payable to anybody until 
after his death, and then only in case the proper steps are taken to fix 
the liability of the insurance company, can, strictly speaking, rightly 
be regarded as property of the decedent. He certainly has a quali- 
fied interest in it, and there is at all events a right which he can 
transmit to his personal representatives, and, under some circum- 
stances, can bequeath. 

The questions arising here are, what, if any, are the conditions and 
limitations of this power to bequeath? Is it effectually exercised 
when a testator in his will simply gives legacies which his property, 
after paying his debts, is found insufficient to meet, and concludes 
by a general residuary bequest ? 

1. As to the conditions and limitations of the power to dispose of 
this fund by will, we remark in the first place that it is only when the 
insured leaves a widow or issue, that he can exercise any testamenta- 
ry power whatever over this fund if his estate proves insolvent. If he 
leaves neither widow nor issue, those special provisions have no ap- 
plication to his case at all. The fund is to be inventoried by his exec- 
utor or administrator as part of his assets, subject to the payment of 
debts, and it is only upon the residue, after answering all prior legal 
calls, that any testamentary provisions he may make will take effect. 

Is it conceivable that when the legislature have made the existence 
of a widow or issue an essential condition to the exercise of any 
power over this fund by an insolvent testator then intended to allow 
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him to bestow it where he pleased, as if he left neither widow, issue, 
or creditors? There is such an inconsistency here as induces us to 
believe that such could never have been the design. 

Before revision the statute stood thus: First, it laid down the rule 
that, aside from the excepted premiums, the money thus derived 
“upon the death of any person who shall leave a widow or issue, or 
either,” was to be distinguished from other property of the deceased— 
that it should make no part of his estate for the payment of his 
debts, the funeral expenses, the expenses of administration, or those 
of the last sickness, or the allowance to the widow, or widower, or 
children, nor even for the discharge of public rates or taxes. Then it 
directed the appropriation of the money to or among the widow and 
issue in the case of an intestate estate, and concluded with the follow- 
ing proviso: “That nothing herein contained shall prevent such 
person from providing by will for the distribution of such sum among 
his widow and issue, or either of them, in any other proportion, but 
such testamentary disposition shall be carried into full effect notwith- 
standing the insolvency of the estate.” Laws of 1844, chap. 114. 

We think that if the legislature had intended in the revision so to 
enlarge this testamentary power as to permit the insolvent testator to 
divert the fund or any part of it from his widow and issue, they 
would not at the same time have made its existence still dependent 
upon his leaving a widow or issue to survive him. Why make the 
survivorship of a widow or issue an indispensable condition of a grant 
of power to a testator to divert the fund not only from his creditors, 
but also from these very parties who seem to have been designed by 
the legislature in these provisions to be the exclusive beneficiaries from 
this species of investment? The object of the legislature seems to 
have been to designate this very peculiar species of property as.a dis- 
position of his funds in advance which any man may make so firmly 
that, with the exception of certain premiums paid to secure it, the 
whole shall go after his death for the benefit and enjoyment of those 
who are in general dependent upon him for support while he lives, 
without regard to the claims of creditors, and to give him power sim- 
ply to regulate the proportions in which it should be divided among 
those interested according to his view of their necessities, or their de- 
serts. 

We do not think the abridgment in the revision should be con- 
strued as extending this power for the benefit of any other objects of 
his bounty to the exclusion of his creditors so long as it remains an 
essential prerequisite to his exercise of such power that the widow or 
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issue should survive him. A man who makes an investment of this 
sort with these statutes before him should understand that he makes 
it for the exclusive benefit of his widow or issue, or some of them, if 
they, or any of them, survive him, and that in case of such survivor- 
ship, his testamentary power over it extends only to the designation 
of those among them who shall receive it, and the shares which each 
or any shall respectively receive. This, at any rate, must be the con- 
struction in all cases where, aside from the fund thus created, the es- 
tate is insolvent, i. e., in all cases where, but for this provision of the 
statute, the decedent could make no valid disposition of the money 
as against creditors. 

2. Whether the statute provision ought to be considered as limiting 
the power of a solvent testator, or of one who by appropriating a por- 
tion of the insurance money to the payment of his debts might make 
his estate solvent, over money thus accruing in cases where the dece- 
dent leaves a widow or issue, we deem it unnecessary now to decide, 
because we find in the will before us no language which we think au- 
thorizes us to conclude that it was the intention of the testator to 
dispose of this fund. The only arguments in favor of the hypothesis 
that such was his intention are found in the facts that he made be- 
quests very considerably exceeding in the aggregate the amount of his 
estate, real and personal, exclusive of this fund, and that he made a 
final bequest of the residue of his property of every description what- 
soever. The first of these facts is entitled to but little weight. The 
records of every probate court show too many instances of wills con- 
taining liberal bequests which the testator left no means, or very inad- 
equate means to fulfill, to justify us in concluding from this cireum- 
stance that the testator designed to change the disposition which the 
law would otherwise make of this fund, which he nowhere mentions 
as a source from which money to pay the legacies he gives is to be de- 
rived. 

As to the claim that the fund would pass under the bequest of the 
residue of the testator’s property, we remark that the legislature have 
placed all funds thus accruing in the same category with the wearing 
apparel of the deceased, and that of his wife and minor children, and 
the provisions consumed in his family before the appraisal of his es- 
tate. Provided he leaves a widow or issue, the legislature have so dis- 
tinguished between moneys thus accruing after his death and the rest 
of his property, that they are not assets in the hands of his adminis- 
trator for any of the ordinary purposes to which the property of per- 
sons deceased is devoted by law; but on the contrary, they are classed 
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with certain items of a character so peculiar that none of them can be 
considered as liable to be sold for the payment of pecuniary legacies, 
or as passing under a general residuary clause. It may be competent 
for a solvent testator, who leaves a widow and minor children, to make 
by his will a different disposition of his wearing apparel from that 
which the law would otherwise make, but assuredly not an article of 
it would be considered as passing under a general residuary clause, or 
as liable to be sold for the payment of legacies, unless specifically so 
ordered. So with the moneys accruing from life insurance policies af- 
ter the death of the testator. 

If it be held that under the general statute authorizing the disposi- 
tion of property by will, a solvent testator, or one whose estate would 
be solvent with the addition of the fund thus created, may authorize 
his executor to use this fund for the payment of his debts, and other- 
wise dispose it in a manner different from that which the law contem- 
plates or will allow in the case of an insolvent estate, we think, in or- 
der to effect his object, the testator must use language directly signifi- 
cant of his intention in this respect ; that, classed by the legislature as 
this fund is, it is not to be appropriated to the payment of debts or 
of any pecuniary legacies couched in general terms merely, even to 
the widows or children, unless it is expressly referred to as the fund 
from which such payment is to be made, and that it does not pass by 
any general residuary clause—in short, that the testator’s intention to 
change the direction which the law gives to this very peculiar species 
of property, is not to be inferred from general provisions in his will, 
the fulfillment of which might require the use of such money, but 
must be explicitly declared. 

Our conclusions in the case at bar are that it is not competent for the 
executor to use any part of the moneys accruing from the life insurance 
policies, save the premiums and interest excepted in the statute, for the 
payment of the debts, allowance to widow, or legacies bequeathed in 
the will. The testator has not declared his intention to change the 
disposition which the law makes of that fund, nor charged upon it 
the fulfillment of any of the provisions of his will. It must be dis- 
tributed as the statute provides—one third to the widow, two thirds 
to the children, including Frank H. The will is to be executed so 
far as the condition of the estate, in the matter of indebtedness, will 
permit. 

Looking at the representations made in the bill of the amount of 
debts which had come to light when the bill was filed, and the proba- 
bility that the widow would claim her dower and allowance instead 
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of relying upon the provision made for her in the will, we deem it un- 
necessary at the present time to make further answers to the questions 
raised. Ifa more favorable turn of the affairs of the estate than can 
reasonably be anticipated, should make such answers desirable, they 
can be reached upon a case briefly stated by the parties interested. 

Decree to be entered in accordance with the views herein expressed. 
Costs of all parties to be paid out of the estate. 

Aprteron, C. J., Curtine, Kent and Watroy, JJ., concurred. 


COMMISSION OF APPEALS OF NEW YORK. 


CHARLES S. BRYCE, Appellant, 
US. 
THE LORILLARD FIRE INS. CO., Respondent.* 


Held, that a mistake which will warrant a court of equity to reform a contract in 
writing, must be one made by both parties to the agreement so that the inten- 
tions of neither are expressed in it, or there must be mistake of one party by 
which his intentions have failed of correct expression, and there must be fraud 
in the other party in taking advantage of that mistake. 

Ihe policy covered property ‘‘ contained in letter C, Patterson’s Stores, South Front 
below Pine Strest, Philadelphia,” ’ 

Held, that this description, written into the policy in accordance with the applica- 
tion of the insured, was a warranty by him of the particular location, and be- 

_ came a condition precedent to any liability from the defendant. 

Held, that the fact that the truth of this description was not essential to the risk nor 
an inducement to the defendant to write the policy, did not alter the rule. 

Held, that the description, ‘‘ letter C, Patterson’s Stores,” has a technical meaning 
and indicates that part of Patterson’s stores designated by section or division C 
thereof. 

Held, that in order that the maxim, ‘‘falsa demonstratio non nocet” may apply, 
there must be in the description so much that is true as that, casting out that 
which is false, there is still enough left to clearly point out the locality of the 


property. 


A. C. Franstou, for Appellant. 
C. Norwoop, Jr., for Respondent. 


* Decided December 9th, 1873, 
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Fouerr, J. 


The several exceptions to findings of fact, and to refusals to make 
findings of fact as requested, are not well taken. ‘T'o make a legal 
error in a finding of fact which this court may review, there must be 
no evidence in the case upon which the findings may be based. To 
make such error in a refusal to find, the evidence must be clearly con- 
clusive in favor of the finding proposed. There was, in this case, evi- 
dence on which each of the findings can be based, and there is evi- 
dence which will sustain each of the refusals to find. The learned 
justice who tried the cause has seen fit to rely upon that evidence, and 
we may not review his action in that respect. 

The claim of the plaintiff that the contract of insurance was erro- 
neous through mistake and should have been reformed, is not tenable. 

The mistake which will warrant a court of equity to reform a con- 
tract in writing must be one made by both parties to the agreement, 
so that the intentions of neither are expressed in it ; or it must be the 
mistake of one party, by which his intentions have failed of correct 
expression, and there must be fraud in the other party in taking ad- 
vantage of that mistake, and obtaining a contract with the knowledge 
that the one dealing with him is in error in regard to what are its 
terms. The findings show that the defendant made just the contract 
which it from the first intended to make, and just the one it un- 
derstood the plaintiff’s assignor meant to make. Whatever may have 
been the intention of the insured or his agent, there is nothing in the 
findings nor in the evidence which shows, or has a tendency to show, 
that the defendant or its agent purposed anything else than to insure 
property in section C, of the Patterson Stores. Such being the case, 
it is not in the power of the court to reform the instrument, for there- 
by violence will be done to the intentions of the defendant. Nor is 
there found fraud in the defendant or their agent, nor is there evi- 
dence which would warrant such finding. 

The case cited by the plaintiff, of Wells vs. Yates, 44 N. Y., 525, is 
not analogous to this. That was the case of a mistake in the attempt 
by the vendor to perform, by the execution of a conveyance, a pre-ex- 
isting contract for the sale of land. The assignee of the vendee, know- 
ing that the conveyance did not contain an exception stipulated for 
in the contract, and that the vendor was in an error in omitting it, 
still accepted the deed and refused to correct the mistake, intending 
to reap the profit of it. The conveyance was there reformed on the 
ground of the fraud of the assignee of the contract, and on the ground 
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that it was an erroneous performance of a contract as to the terms of 
which there was no dispute. 

These two conditions cannot be predicated of the contract in the 
case in hand. Nor is this case like unto Cole vs. Brown, 10 Paige, 
534, There the chancellor refused to enforce a contract for the pur- 
chase of land resting in parol, on the ground that the vendee did not 
understand and intend it as-the vendors did. The vendors were 
seeking to enforce a contract as they claimed it to be, against one who 
denied the making of that contract, and averred that he made another 
and different one. Specific performance was refused because the 
doubt was so great whether both parties understood alike the agree- 
ment to be implied from the defendant’s bid. To allow this contract 
of insurance to be reformed and then enforced, would be to do just 
what the court there refused to do ; for here, as there, the defendant 
did not understand the terms of it as they are claimed by the 
plaintiff to have been, and to impose it upon it in those terms, 
would be to make a contract for it which it did not intend to enter 
into. 

The policy of insurance is then to be taken as the contract of the 
parties. It was, then, a contract to insure property contained in letter 
C, Patterson Stores, South Front below Pine Street, Philadelphia. 
And that description of the place of deposit of the property, written 
into the policy in accordance with the application of the insured, was 
a warranty by him of its particular location, and the truth of that 
warranty became a condition precedent to any liability to him from 
the defendant. And it was a warranty and a condition precedent, not 
to be avoided by the fact that the truth of the description was not es- 
sential to the risk, nor an inducement to the defendant to enter into 
the contract. This rule is so well established in the law of insurance 
as that it must be adhered to, though it may work hardship in a par- 
ticular case. Nor does it depend upon its freedom from susceptibility 
to a double interpretation, that a description is a warranty; whatever is 
expressed, whether with perspicuity or obscurity, that is what is war- 
ranted. Other rules then come in to assist in the discovery of what 
the language means. 

If there be latent ambiguity, that may be removed by testimony, 
and here there is a latent ambiguity. The language here used is the 
language of the parties. It does assert, and therefore warrant, that 
the property is “ contained in letter C, Patterson Stores,” etc. The 
phrase “ Letter C,” taken by itself, has a meaning. But by reason of 
collateral matter and extrinsic circumstances an ambiguity arises. It 
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had an especial or technical meaning to those engaged in the business 
of putting property on storage in the Pennsylvania Warehouse, and 
to those who solicited and who wrote insurance upon it. When the 
testimony gives that meaning, it indicates but one thing—that part of 
the Patterson Stores which is designated to owners of property, and 
to insurers of it, as the section or division C thereof. 

It is impossible to say, in the light of all the circumstances dis- 
closed by the pleadings and the testimony, that letter C of the Pat- 
terson Stores is not section C thereof, and that a description of prop- 
erty as that “ contained in letter C, Patterson Stores,” does not mean 
property deposited in that division of that warehouse known and de- 
signated as letter C. It is impossible to say that it does mean prop- 
erty mentioned in a book C of the proprietors of that building. 

The doctrine maintained in the West. Ins. Co. vs. Cropper, 32 
Penn. St., 351, and Fr. Ins. Co. vs. Updegraff, 43 ib., 350, will not aid 
the plaintiff. Those cases hold that if the clauses of a policy be ob- 
scure, it is the fault of the insurer, for he it is who has penned the 
language ; so that if it be capable of two interpretations, that must 
be adopted which is most favorable to the insured. 

There is room here for but one interpretation: “ Letter C, Patter- 
son Stores,” has but one meaning. The latent ambiguity prevents 
that being seen on the bare reading of the phrase ; when that ambi- 
guity is done away with by the testimony, there is no difficulty in in- 
terpreting the words and reaching their sense. 

The plaintiff invokes the aid of the maxim: “ Falsa demonstratio 
non nocet.” It may be conceded that there is a false description of 
the location of the property. But that is not enough to bring into 
operation the rule embodied in that maxim. There must be in the 
description so much that is true, as that, casting out that which is 
false, there is still enough left to clearly point out the place in which 
is the property. Indeed, an authoritative definition states and quali- 
fies the rule more narrowly than this, viz.: “As soon as there is an 
adequate and sufficient definition, with convenient certainty, of what 
is intended to pass by the particular instrument, a subsequent erro- 
neous addition will not vitiate it.” Broom, Leg. Max., 464, (*605.) 

But it needs not so to restrict in the case in hand. The phrase 
“ Letter OC,” as meaning the place of storage of this property, is a false 
showing. If that phrase is rejected, then the whole description is 
contained in the words: “ Patterson Stores, South Front, below Pine 
Street, Philadelphia.” These words do, as far as they go in meaning, 
tell the truth as to the situation of the property. They do not, though, 
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tell the whole truth, nor the whole essential truth. The word “ Phila- 
delphia ” alone would tell the truth, but not the whole of it. To be 
made certain as to exact place of deposit of the property, for the pur- 
poses of this contract, it needed not only to know in what city it was, 
and on what street therein, but in what building on that street. And 
if that building was so constructed as to be of many divisions, practical- 
ly separate each from the other, for safety from fire, and treated as dis- 
tinct in making contracts of insurance, certainty of description needed 
some expression of what division it was in. This was the office of the 
phrase, “Letter C.” If that phrase be rejected and no other truthful 
phrase be inserted, the description fails to show just where in the 
Patterson Stores the property was placed. That phrase, though false, 
did harm, for it pointed the description to the wrong place, and some 
equivalent for it was needed to complete a truthful description. 

The evidence taken against the objection of the plaintiff was com- 
petent. It was to show that this part of the description, though 
wrong, was harmful and therefore not to be rejected. It was to show 
that though there was a warehouse known as the Patterson Stores, it 
was one made up of several divisions as distinct, for the purpose of 
storage of property and of the insurance of it against fire, as the 
dwelling-houses in a block ; and that to know the place of the proper- 
ty, needed the naming of the section of the building in which it was, 
as much as if the risk had been on household goods, their situation 
would not have been pointed out short of the expression in the des- 
cription of the number of the house in the block. 

We are of the opinion that the defendant established a strictly legal 
defense to the action of the plaintiff: As we sit here to declare the law, 
and not to propound a code of morals, we must sustain it. 

The judgments appealed from must be affirmed. 

All concur, 





SUPREME COURT OF WISCONSIN. 


Appeal from Circutt Court of Fond du Lac County. 


ADELAIDE A. PIERCE, Respondent, 
V8. 


THE TRAVELER'S INSURANCE COMPANY, 4p- 
pellant.* 


Policy contained the condition, ‘‘ or shall die by suicide, felonious or otherwise, 
sane or insane,” etc., it should be null and void. 


Held, that the parties have by the very language of the condition defined the sense 
in which they used the word ‘‘suicide,” and the court must be bound by that 
definition. 


Held, that this construction of the terms of the policy does not include cases where 
death resulted merely from accident. 


The following clause in the policy is the one upon which the de- 
fendant relied for the purpose of showing that the policy had been 
and was forfeited by the assured at the time of his death : 

“ Or, if he shall have become so far intemperate or addicted to any 
vice as to impair his health, or induce delirium tremens, or shall die 
by suicide, felonious or otherwise, sane or insane, * * * * then this 
policy shall be null, void, and of no effect.” 

The court below charged the jury “that if he tvok his own life 
while in an insane condition of mind, still the defendants are liable, 
notwithstanding the attempt to avoid the policy under such circum- 
stances.” 


Guzer7 & Tayror, counsel for appellant, cited the following cases: 


Breasted vs. The Farmers’ Loan and Trust Co., 4 Selden, 304 ; 
Life Ins. Co. vs. Long, 15 Wallace, 580 ; State vs. Felter, 25 Iowa, 
67 ; Cooper vs. Mass. Mut. Life Ins. Co., 102 Mass., 227; Dean vs. 
American Ins, Co., 4 Allen, 96 ; Hartman vs. Keystone Ins. Co., 21 
Penn. St., 466 ; St. Louis Mutual Life Ins. Co. vs. Graves, 7 Bush., 


* Opinion filed April 1st, 1874. 
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450, (Kentucky ;) Eastabrook vs. Union Ins. Co., 54 Maine, 224 ; 
Fowler vs. Mutual Ins. Co., 4 Lansing, 202; Gay vs. Mutual Ins. 
Co., 9 Blatchford, 142 ; Borradaile vs. Hunter, 5 Manning & Gran- 
ger, 637 ; 44 E. C. L. R., 335 ; Clift vs. Schwabe, adm’x, 3 Manning 
& Granger, 437 ; 54 E. C. L. R., 437. 


Priest & Carrer, attorneys for respondent, cited the following 
cases : 


Cliff vs. Schwabe, supra ; Borradaile vs. Hunter, supra; Dean vs. 
Am. Mut. Life Ins. Co., 4 Allen, 96 ; Coffey vs. Home Life of N. Y.; 
N. Y. Supreme Court, opinion of Monell, J.; Mutual Life Ins. Co. 
ws. Terry, 15 Wallace, 580 ; 2 Ins. Law Jour’l, 540. 


Drxon, C. J. 


Beyond the repetition of the language of the condition itself, I do 
not well see how much, if anything, can be said in favor of the con- 
struction which I feel bound to put upon the policy. It strikes me 
as one of those plain propositions which is understood as soon as 
asserted, and needs only to be asserted to be conceded. The question 


presented is altogether wide from those discussed and decided in the 
cases referred to by counsel, though much assistance is to be gained 
from those discussions in the consideration of it. The words of this 
condition differ very materially from the words of any of those under 
consideration in the decisions cited, and neither by the researches of 
counsel nor by our own, has any case been found which presented the 
question here involved. 

The question here is not upon the meaning of the expressions, 
“ commit suicide,” “ take his own life,” “ die by his own hand,” or the 
like unqualified ones contained in the various policies upon which the 
cases cited arose, but upon the construction ofa condition much more 
restricted and particular in its language, and containing words which 
seem to have been introduced for the especial purpose of obviating 
the uncertainties and avoiding the interpretations which had been 
sometimes given to the more general expressions above quoted, and by 
some ofthe very decisions to which reference has been made by coun- 
sel. The question here is not, as in the cases cited, whether the gen- 
eral words above quoted shall or shall not be held to signify a feloni- 
ous self-destruction or self-murder, for the reason that the language of 
this condition is so precise and guarded as to clearly and expressly ex- 
clude any such consideration. 
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. The language of the condition here is, “ shall die by suicide, feloni- 
ous or otherwise, sane or insane.” The intention here manifested is 
so plain as to seem incapable of further explanation, and unless there 
is something in the policy of the law which forbids such stipulation, 
we have nothing to do but to give effect to it. For however the word 
“ suicide,” which is held by the authorities to mean the same thing as 
“death by his own hand,” or “ take his own life,” might, if standing 
alone, be construed to imply a felonious self-destruction, or self-de- 
struction by a sane man, or one capable of understanding the nature 
and consequences of his own act, and of judging between right and 
wrong, it is obvious that it cannot be so received or applied here. 
Such construction is forbidden by the express words of the condition, 
which declare that it shall make no difference whether the suicide was 
felonious or otherwise, or whether the party committing it was sane 
or insane at the time. The parties here, therefore, by the very lan- 
guage of the condition, defined the sense in which they used the word, 
and by that definition the courts must be bound, unless there be some- 
thing in the condition contrary to public policy or sound morals, 
which is not pretended. 

It seems very clear to my mind, therefore, that the construction 
and effect of the condition must be the same as that which was given 
by the majority of the court to the exception in the policy in the lead- 
ing case of Borradaile vs. Hunter, 5 Man. & G., 639, 64 E. C. L., 335; 
S. C., 5 Scott, N. R., 418, and 2 Bigelow, Life and Acc. Ins. R., 280. 
That is one of the earliest as well as one of the ablest and most ex- 
haustively considered cases upon the subject. The language of the 
exception there was “ or shall die by his own hands,” and the majori- 
ty of the court held that it was not necessary, in order to bring the 
case within the exception, that the act of self-destruction should have 
resulted from a criminal intention or purpose, or that the jury should 
find that the deceased was felo de se, or guilty of felony, in order to ex- 
onerate the insured ; but that it was enough that it was “the volun- 
tary and willful act of a man having at the time sufficient powers of 
mind and reason to understand the physical nature and consequences 
of such act, and having at the time a purpose and intention to cause 
his own death by that act; and that the question, whether at the 
time he was capable of understanding and appreciating the moral 
nature and quality of his purpose, was not relevant to the inquiry 
further than as it might help to illustrate the extent of his capacity to 
understand the physical character of the act itself.” In short, the 
majority of the court held, that wherever the assured killed himself in- 
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tentionally, though not feloniously, as by any voluntary act of his, the 
natural, ordinary and direct tendency or effect of which would be to 
produce his death, and which act he had at the time sufficient mental 
capacity to comprehend and to foresee and estimate the physical con- 
sequences of, such self-destruction was ‘‘ death by his own hands,” or 
suicide, within the meaning of the exception contained in the policy. 
From this conclusion, Tindal, C. J., dissented, stating his reasons in 
avery able opinion for holding that it was only a felonious self-de- 
struction that was intended by the words of the policy, and his views 
have been adopted and have become the basis of several American 
decisions which are cited by Mr. Bigelow in a note appended to 
the principal case, supra, p. 303. See also Life Ins. Co. vs. Terry, 15 
Wal. 580. But upon the reasoning of Chief Justice Tindal, or of any 
of the cases, it is impossible for me to perceive how the language of 
the exception now before us can be understood or construed other- 
wise than as I understand and construe it. 

It has been suggested, that the construction here given would 
necessarily lead to the denial of any claim under the policy if the as- 
sured had come to his death in the manner or by any of the means 
supposed by way of illustration in Borradaile vs. Hunter, and there 
considered as not falling within the intent of the exception, as for 
example, if his death had resulted from an act committed under 
the influence of delirium, as if he had in a paroxysm of fever precip- 
itated himself from a window, or, having been bled, removed the 
bandages, or had taken poison by mistake, and death in either case 
had ensued. It may be as true here as it was there, though I think it 
is not, that the terms of the proviso in their largest sense would in- 
clude every act of self-destruction or which resulted in the death of 
the assured, whether intentionally done or not, or accompanied or 
not accompanied by a purpose to effect his own death, or whether 
the doing of the act was purely accidental and such as evinced no de- 
sign, or the absence of all design to take life; still it is as obvious here 
as it was there, and I think even more so, that this kind of wholly 
unintentional or accidental self-destruction, which never received and 
never deserved the name of “suicide,” is not within the spirit or in- 
tent of the proviso. The use of the word “snicide” in this condition 
indicates with greater clearness and certainty than any words found 
there, that such was not the intention of the insurance company. 

Deaths of the kind last above spoken of, or produced as there stated, 
are more properly denominated deaths by accident than deaths by 
suicide, and the circumstances attending them would clearly not be 
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such as the parties contemplated at the time of entering into the con- 
tract, and therefore should not, as it clearly seems to me, be held 
within the intent of this condition any more than within that in Bor- 
radaile vs. Hunter. Deaths so caused are held to be deaths by ac- 
cident within the meaning and purpose of policies of insurance against 
accident, as where a man negligently “draws a loaded gun toward 
him by the muzzle, or the servant fills the lighted lamp with kero- 
sene, and the gun is discharged, and the lamp explodes,” which are 
the cases put by way of illustrating what constitutes an accident in 
an action upon such a policy in Schneider vs. Provident Life Ins. Co., 
24 Wis., 28 ; S. C., 1 Bigelow, 731, and 1 Am. R., 157. The condition 
here relieves the company from liability only where the self-destruc- 
tion was intentional or committed by a party who was conscious of 
the nature of the act he was committing or about to commit, and con- 
scious of the direct and immediate consequences, and this notwith- 
standing the act may have been unaccompanied by any: criminal or 
felonious intent or purpose. It does not apply or relieve the company 
where the death of the assured was accidental or may be properly 
said to have been caused by accident, thought brought about, it may 
have been, by his own hands or by some dangerous or destructive in- 
strument held in them. 

It follows from these views that the court below erred both in its 
instructions and its refusals to instruct respecting the question first 
above discussed, and that the judgment appealed from must be re- 
versed and the cause remanded for a new trial according to law. 

It is so ordered. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


SUFFOLK COUNTY. 
NORTH AMERICA LIFE INS. CO. 
vs. 


JOHN T. WILSON.* 


Held, that where premiums are paid by a third party who is not a party tothe con- 
tract, he cannot maintain an action in his own name against the company to re- 
cover back the premiums paid, or the surrender value of the policy. ‘ 

ale sda ac a a a catia ci 


* To appear in the 112 Mass. Reports. 
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Report or Rererze. 


The evidence in this case tended to show that the defendant in re- 
view negotiated a contract of life insurance with the North America 
Life Insurance Company, the plaintiff in review, through one Pierce, 
a sub-agent of the company, who was employed by their general 
agent only to solicit and receive applications for insurance, and to de- 
liver policies issued by the company, but not to collect premiums, and 
who was not authorized to make any contract that the company would 
buy back the policy. That said Pierce in November, 1869, solicited 
defendant's patronage for the plaintiff company, representing that 
the company had many advantages over others; that there was 
no danger of losing in the company ; that if the defendant Wilson 
took a loan, the dividends of the company would carry the loans, or 
would pay them at the end of two years; that at the end of two 
years the policy would have a value, and could be surrendered, and 
the company would pay back the value of the policy in cash, which 
could be reached by actuary’s calculations. The annual premium to 
be paid, $278.65 per annum, two thirds of which was to be paid in 
cash and the other one third to be a loan or deferred premium. Af- 
terward the policy of life imsurance, of which a copy is hereto an- 
nexed, was issued at the defendant Wilson’s request, though, as he al- 
leged, by reason of the representations above stated; and at the time 
it was issued, and subsequently, on receipts, a copy of one of which 
is annexed, the defendant, Wilson, paid the sums set forth in his ac- 
count annexed, in the course of two years, when he ceased paying. 
The first premium was paid to and received by said Pierce, at 
the time the policy was delivered to said Wilson by said Pierce. 
Pierce called Wilson’s attention to the clause in the policy, “and the 
said company do further promise and agree that if after due pay- 
ment of the said premiums for the first two years of the assurance,” 
etc., and said that would protect Wilson if any trouble should arise, 
and said that Wilson could surrender the policy at any time and get 
the value of it. At the end of two years Wilson, the defendant 
in review, wished and offered to surrender the policy aforesaid to the 
company, which declined to purchase it, stating that they never did 
anything of the kind, but offered and tendered him a paid-up policy 
for two eighteenths of $5,000, which he declined. The defendant Wil- 
son then demanded of the company all the premiums he had paid, 
but offered to take $190, which he claimed as the value of this policy, 
and then brought this suit. The evidence for the plaintiff in review 
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was not gone into, but upon the defendant’s evidence at the request of 
the plaintiff the court ruled that the defendant had no cause of action 
in his own name against the plaintiff in review upon the policy in 
question, or on account of premiums so paid for money had and re- 
ceived, and ordered a verdict for plaintiff in review, and reported the 
case, If the ruling is correct, judgment is to be entered on the ver- 


dict, if not correct, the case is to be remanded for a new trial. 
J. P. Purnam, Presiding Justice. 


Gray, Jd. 


The policy of insurance was made to William F. Wilson and An- 
drew Wilson, and payable to them. John T. Wilson, whose life was 
thereby insured, was not a party to the contract. Campbell vs. New 
England (Mutual Life) Ins. Co., 98 Mass., 381, 400. He had there- 
fore no right to avoid the policy on the ground of fraud ; and even if 
the money paid by him for premiums was his own, and not that of the 
assured, he cannot recover it back in this action. 

Judgment on the verdict for the plaintiff in review. 


COMMISSION OF APPEALS OF NEW YORK. 


JOHN HUGHES, Respondent, 
vs. 
THE MERCANTILE MUT. INS. CO., Appellant.* 


Held, that a mistake in the policy of the name of a vessel is no obstacle to a reco- 
very, if in point of fact the underwriter when the policy was issued know the 
true name or intended to insure the vessel which was lost. 

Of two vessels named ‘‘ Rmpress,” the one had her name changed to ‘‘ St. Mary,” 
and the other retained its original name. Plaintiff intended to insure the 

. former, but by mistake the ore in the application applied to the latter, 

, and a policy was issued upon the latter vessel. e former vessel having been 
lost, it was Held, that there could be no agreement to insure when the thing 
to be done was misunderstood by the parties. 

Held, that the minds of the two parties not having met on the subject of insur- 
ance, the plaintiff having applied for a policy on one vessel and the defendant 
having issued one on another, the plaintiff cannot recover. 


* Decision rendered December 9th, 1873. 
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Townsend Scupper, for Appellant. 
‘Rosert P. Lez, for Respondent. 


Anpnews, J. 


It was incumbent upon the plaintiff, before he could recover for the 
loss of the barque “St. Mary,” to show that the contract of insurance 
related to that vessel. The policy of insurance was upon the barque 
“ Empress,” or by whatever other name or names the vessel is, or 
shall be named or called. The barque lost was the “St. Mary,” but 
the mistake in the name was no obstacle to a recovery if in point of 
fact the underwriter, when the policy was issued, knew the true name 
or intended to insure the particular vessel which was lost 1 Arnould 
on Ins., 30, 170; 1 Duer on Ins., 172 ; Sun Ins. Co. vs. Fowler, 21 
Wend., 600 ; Pothier on Sales, art. 3;§ 2; Mesurier vs. Vaughn, 6 
East., 382. 

When it appeared upon the trial, in connection with the proof of 
loss, that the name of the vessel was the “St. Mary,” it was necessary 
for the plaintiff to establish by further evidence the identity of that 
vessel with the barque “ Empress,” named in the policy. This he at- 
tempted to do by proof that he acted in procuring the insurance as 
agent for McGinness, the owner of the “ St. Mary,” and that she was 
formerly known as the “ Empress,” her name having been changed in 
October, 1865, before the issuing of the policy. The plaintiff also 
testified that at the time of the application for the insurance he in- 
formed Mr. Newcomb, the vice-president of the defendant’s company, 
of these facts, and that the barque, when last heard from, on the 12th 
of December, was at Nevassa Island, loading with guano. 

There can be no doubt that the plaintiff intended to procure an in- 
surance on the “St. Mary,” and that he supposed that the policy when 
issued related to that vessel. Nor could there be any doubt, if no ad- 
ditional proof had been given, that the underwriter intended that the 
policy should attach to the “St. Mary,” and that there was an ag- 
gregatio mentium between the parties to the contract. But it also ap- 
peared before the plaintiff rested that there was a written application 
for insurance, made by the plaintiff and signed by him and his insur- 
ance broker at the interview between the plaintiff and Mr. Newcomb. 
In this application it was stated that the plaintiff desired insurance 
to the amount of $5,000 on the barque ‘‘ Empress,” of 365 tons bur- 
den, built at Sunderland in 1858, rated Al}. 

It appeared upon the examination of Thomson, the plaintiffs bro- 
ker, that applications for marine insurance are ordinarily filled out by 
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the merchant or broker seeking insurance; that in this case, after the 
oral application was made, and Mr, Newcomb had consented to take 
the risk, he asked the plaintiff if he should fill out the application for 
him, and he replied “ Yes ;” that Newcomb then sent a clerk to the 
office of Taylor & Co., ship surveyors, which was in the same build- 
ing with that of the defendant, and who were publishers of the 
Lloyds Register, for information as to the “St. Mary.” The clerk 
brought a printed book, which the evidence clearly establishes was 
the Register, issued in June, 1865, and pointed out’ the entry of a 
survey of the barque “ Empress,” which he stated was that of the 
“St. Mary,” the name having been changed after the book was pub- 
lished. Newcomb then filled out the application, and the plaintiff 
signed it without reading it, and the policy was subsequently issued 
upon this application. 

The Register contained a description of two barques, named 
“ Empress,” both built at Sunderland, one described as built in 1852, 
of 426 tons and rated A2, and the other as built in 1858, of 365 tons, 
rated Al}. The first of these vessels was the “St. Mary.” The other 
did not belong to McGinness and he had no interest in her, and is 
‘' the one described in the application. When the plaintiff rested, the 
counsel for the defendant moved to dismiss the complaint on the 
ground that it appeared that the defendant did not insure, and did 
not intend to insure the “St. Mary.” 

It is a clear proposition that an agreement can only be formed by 
the consent of the parties, and there can be no consent when the 
parties are in error respecting the objec: of their agreement. Pothier 
on Obligations, vol. 1, art. 3, § 17; 2 BL, 442; 2 Kent,477; 1 Parsons 
on Con., 475 ; Hazard vs. New England Ins. Co., 1 Sum., 218 ; Ham- 
mond vs. Allen, 2 Sum., 387 ; Bruce vs. Pearson, 3 Jo., 534 ; Greene 
‘vs. Bateman, 2 W. and M., 359. The mistake in such a case would re- 
late to the very ground and essence of the transaction. There could 
be no agreement in any proper sense where the thing to be done was 
misunderstood by the parties. Considering the policy issued by the 
defendant in connection with the application, and the description of 
the vessel called the “ Empress ” in the book referred to when the ap- 
plication was drawn, there seems to be no doubt that the vessel which 
the defendant intended to insure was the “ Empress ” described in the 
application, and not the vessel of that name owned by McGinness. 

There is no claim that the agent of the defendant, knowing the 
barque the plaintiff had in mind, fraudulently inserted the description 
applicable to the other. The underwriter would, in such a case, be 
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estopped from alleging the misrepresentation in the application as a 
defense, or from setting up that there was no mutual assent to the 
contract made, Nor would the jury have been authorized to find that 
the agent, having in mind the “St. Mary ” and its true description, by 
mistake, in transcribing from the Register, inserted in the application 
the description of the other vessel. The plaintiff informed the de- 
fendant’s agent, when the application was made, that the vessel upon 
which he desired insurance had been owned by Pearson & Co., of 
Hull, and the fact that she had been so owned appeared in the printed 
description of the “Empress” contained in the Register. It was also 
shown that in October previous the vessel had been resurveyed and 
reclassed by a surveyor of Lloyds, and that the record of the survey 
was in tlie office of Taylor & Co. at the time of the application for in- 
surance, and that the defendant’s agent was informed that a new sur- 
vey had been made. It did not appear that in fact the defendant 
had any knowledge of this survey, or any information as to either of 
the vessels called the ‘“ Empress,” beyond what was communicated by 
the plaintiff at the time of this application, or was contained in the 
printed description. 

The most that can be claimed from this proof is, that the defen- 
dant’s agent was put upon inquiry, and might, by the exercise of dili- 
gence and care, have avoided the mistake in respect to the vessel 
sought to be insured. But the negligence of the agent does not avoid 
the difficulty that in fact the minds of the parties never met upon 
the subject of the insurance. The plaintiff applied for insurance on 
one vessel, and the defendant agreed to insure another. If both 
parties had in view the same vessel, and the error in the application 
related to some accidental quality of the vessel or to some extrinsic 
fact, and the error was that of the agent of the insurer, authorized to 
fill out the application, and the falsity of the representation was relied 
upon as a defense, another question would be presented which has 
been considered in several cases in this court. Plumb vs. Cattarau- 
gus Ins. Co., 18 N. ¥., 392; Rowley vs. Empire Ins. Co., 36 N. Y., 550. 
The filling out of the application in this case by the agent of the 
underwriter was not according to the usual practice. The plaintiff 
signed it without reading it, and his omission to do so prevented him 
from discovering the mistake. 

We are of opinion that the motion to dismiss the complaint should 
have been granted, upon the ground that no contract of insurance 
was effected between the parties. 
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The judgment of the General Term should be reversed, and a new 
trial granted with costs to abide the event. 
All concur. 


COMMISSION OF APPEALS OF NEW YORK, 


SEPTEMBER TERM, 1873. 


GERTRUDE KOELGES, Respondent, 
v8. 


THE GUARDIAN MUT. LIFE INS. CO., Appellant.* 


In the trial of the case in the court below, the plaintiff proved the issuing of a 
pamphlet by the defendant, but did not offer it in evidence. In summing up 
the case he was permitted, notwithstanding the objection of the defendaat, to 
read portions of it and state its contents to the jury. 


Held, that this was an error, and one of the character of errors which often results 
in an unjust verdict. 


Samuret Morris, for Respondent. 
L. K. Mutter, for Appellant. 


Gray, Com. 


The issue on trial was whether the policy upon which the plaintiff 
sought to recover, had been forfeited by reason of the failure of the 
assured to comply with its terms. The plaintiff proved the issuing of 
a pamphlet by the defendant, but did not offer it in evidence. The 
plaintiff's counse\in summing up, notwithstanding the objection by 
the defendant’s counsel that the pamphlet had not been offered in 
evidence, was permitted to read from it and state its contents to the 
jury, the judge holding that he might do so by way of summing up, 
to which the defendant excepted, and as a part of what the judge per- 
mitted to be done by way of argument, the counsel stated the con- 
tents of portions of the pamphlet, saying among other things, that 
it contained the words “nonforfeitable policies” upward of forty 


_ * Argued September 30th, 1873. Decided January Term, 1874. 
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times. This was a manifest error on the part of the judge, and one 
of the character of errors which on the trial of causes often results in 
unjust verdicts. Permitting the pamphlet to be thus read and its con- 
tents stated, was more in the matter of admitting its statements in 
evidence than a summing up upon the evidence legitimately before 
the court and jury. It is possible that the error did not result in 
harm to the defendants. When an error of this kind, persisted in by 
counsel, has the sanction of the presiding judge, it can hardly be sup- 
posed (cousidering the respect shown by jurors to the court) that 
what occurred did not prejudice the defendant, and, like any other 
error committed that way, have prejudiced the objecting party with 
the jury. It is for the party in whose favor the error is committed to 
show affirmatively that the verdict must have been as it was, notwith- 
standing the error. ; 

We cannot say that the error was harmless, and must, therefore, 
reverse the judgments of the General Term and Circuit, and order a 
new trial. 

All concur. 


SUPREME JUDICIAL COURT OF MAINE, 


MIDDLE DISTRICT.—LAW TERM. 


ALFRED SLEEPER 
vs, 


UNION INSURANCE COMPANY.* 


A shipmaster and owner procured a marine insurance policy upon his one quarter 
of his vessel ‘‘on account of whom it may concern ;” loss payable to himself. 
The vessel was lost during the voyage covered by the policy, with the master 
and all on board. The plaintiff, a creditor of the deceased master, brought this 
action upon the policy, claiming*that it was obtained for his benefit. He intro- 
duced testimony of the declarations of the deceased that if the plaintiff would 
make him a loan he would secure him by a policy on this vessel ; and subse- 
quent declarations that the loan had been made to him by the plaintiff and that 
he had secured the plaintiff by procuring a policy for his benefit. Held, that 
this testimony was inadmissible without proof that the deceased was acting as 


* Argued May, 1873. To appear in vol. 61, Maine Reports. 
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plaintiff's agent in effecting the insurance, and that the declarations themselves 
were not competent for this purpose. 

Evidence was introduced to prove the insolvency of the estate of the deceased. 
Heid, that it was improperly admitted, 


Govutp & Moors, for Plaintiff. 
Cuas. P. Srerson, for Defendant. 


Appteton, C. J. 


E. K. Alexander being indebted to the plaintiff on a note dated 
November 2nd, 1866, for $1,500 payable in one year, gave him at that 
date a mortgage on his quarter of the schooner Abbie Brackett. On 
the 10th day of the same November, Alexander effected an insurance 
of $2,000 on the schooner Abbie Brackett “on account of whom it 
may concern ; loss payable to him against a total loss only.” 

The vessel was lost within the time specified in the policy with all 
on board, among whom was E. K. Alexander, the master. Annie D. 
Alexander, the widow of E. K. Alexander, was appointed administra- 
trix on the estate of her husband, commenced a suit upon the policy, 
to which reference has been had, and obtained judgment for a total 
loss, which the defendant has paid. 

As the policy was “on account of whom it may concern,” this plain- 
tiff claims that it was effected for his benefit, and this was the ques- 
tion presented to the jury for their determination. 

To maintain the issue on his part, the plaintiff offered to prove the 
insolvency of Alexander’s estate. On objection being made, it was 
withdrawn. The offer was again made and the record showing the 
insolvency was put in, subject to objection, with the accompanying re- 
mark that “it is simply the declaration of the administratrix that the 
estate is insolvent.” This testimony in any aspect of the case was in- 
adinissible. The declarations of the administratrix were no more 
competent than the declarations of any one else. The solvency or in- 
solvency of the estate of Alexander had no tendency to prove the is- 
sue on trial, but it did have a tendency to show that the plaintiff's 
remedy against the estate would be of little value. It is obvious that 
the counsel might make effective use of this fact adversely to the de- 
fendant. Nor can we believe that its admission would have been thus 
strenuously and persistently urged unless the counsel thus urging sup- 
posed it would have an effect upon the jury favorable to his client. 
Its admission would hardly have been thus repeatedly insisted upon 
if regarded as unimportant. 

_ The plaintiff claims that Alexander was his agent and effected the 
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policy in suit for his security. To prove this, Thomas Frye was 
called, who testified as follows: “Captain Alexander called to see 
me and expressed thanks for the assistance I had offered. He told 
me he abtained the money of Capt. Sleeper. He offered me his thanks 
and offered to pay me. He said he had ordered or effected the insur- 
ance for $2,000 for Capt. Sleeper’s benefit, for security in addition to 
the mortgage, and carried out the details in regard to the land. He 
said he had given a mortgage bill of sale and a mortgage deed.” 

This evidence was received against the objection of the counsel for 
the defendant. It is difficult to perceive upon what grounds it can be 
regarded as admissible. Were Alexander living, this testimony of his 
declarations would not have been admissible except to contradict 
statements of his as a witness. 

The fact of agency is not to be proved by the statements of an 
agent asserting his agency. There must be proof of agency before 
the declarations of an agent are admissible, and then only such are 
received as are strictly part of the res gesta. Hazeltine vs. Miller, 44 
Maine, 177. 

The general and well settled rule is that the declarations of an agent 
while in the transaction of business confided to his charge are binding 
upon his principal. But the recital of past transactions are hearsay, 
and are not admissible. Burnham vs. Ellis, 39 Maine, 320. The same 
rule applies to prospective intentions. The declarations as testified 
to by Frye are either the statements of what Alexander had done o1 
proposed doing. The plaintiff, if Alexander was his agent, would not 
have been prejudiced by the conversations of his agent before he had 
entered upon the business of his agency or after its termination, when 
the objects for which he had been appointed were accomplished. 
Neither can such recitals of past events or proposed undertakings be 
used by him as testimony against the defendant. As the evidence 
shows that the policy was never in Alexander’s possession, and indeed 
had not been issued at the time of this conversation, these declara- 
tions can hardly be deemed admissible as those of a person in posses- 
sion, for he never had possession of the policy or knew that one had 
been issued. 

These declarations were offered not merely to negative the title of 
Alexander, but to establish one in the plaintiff. These declarations 
are the merest hearsay, and upon no recognized principle of evidence 
can they be deemed evidence between third parties. 

Exceptions sustained. 

Kent, Viraix, Danrorta and Wattoy, JJ., concurring. 





SUPREME JUDICIAL COURT OF MAINE. 


WESTERN DISTRICT.—LAW TERM. 


PHANELA 8. WILLIAMS 
vs. 
PHCENIX INSURANCE COMPANY. 


The jury found that there had been an over-valuation in one of the policies. 
eld, that the over-valnation may have been without positive dishonesty on 

the part of the policy-holder, and that the remedy is not in new trials and pro- 
tracted litigation, but in greater vigilance on the part of the insurance com- 


pany. 


James O’Donnett, for Plaintiff. 
Narnan Wess, for Defendant, 


Barrows, J. 


The defense set up in this case was that there was a fraudulent 
over-valuation of the goods insured, and fraud and false swearing in 
the proofs of loss. Many witnesses were examined on both sides, and 
the result is a voluminous report of testimony laid before us upon a 
motion to set aside the verdict as against law and evidence, and 
against the weight of evidence in the case. 

The defendant does not now claim that the verdict was in violation 
of any rule of law, or that the plaintiff did not produce evidence suf- 
ficient, if it was believed by the jury, to justify the verdict. There is 
much conflict of testimony; but it was for the jury, who heard the 
witnesses, to determine how far their respective statements were to be 
credited. 

The amount of the verdict demonstrates that in the judgment of 
the jury there was an over-valuation in one or both of the policies, 
but it negatives the charge that it was fraudulently made, or that 
there was fraud or false swearing in the claim of loss. 

The discrepancy between the value of the goods as found by the 
jury and the amount insured is not so great as to make it absolutely 
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incredible that the over-valuation and the over-estimate in the proof 
of loss may have occurred without positive dishonesty or fraudulent 
intent on the part of the plaintiff. 

The owner of goods may fairly be expected to set a higher value on 
them than anybody else would, and whatever might be the suspi- 
cions excited by a perusal of the testimony here, we cannot say that 
it is demonstrated that the jury erred in relieving the plaintiff from 
the imputation of fraudulent intent. 

The remedy in this disagreeably numerous class of cases is to be 
found not in granting new trials and protracting litigation, even in 
suspicious cases, but in greater vigilance on the part of the agents of 
insurance companies to ascertain beforehand what it is’ that they in- 
sure, and its value and the true character of the party effecting the in- 
surance. 

Motion overruled. 

Appteton, C. J., Taptzy, Danrorra and Dicxersoy, JJ., concurring. 


SUPREME JUDICIAL COURT OF MAINE. 


EASTERN DISTRICT.—LAW TERM. 


ALDEN K. BELLATTY 
vs. 


THOMASTON MUTUAL FIRE INSURANCE 
COMPANY.* 


A eee as to the title of the property insured does not necessarily 
avoid the policy. 
Whether or not it is material and fraudulent is to be submitted to the jury. 


Hate & Emory, for Plaintiff. 
A. Wiswett, for Defendant. 


Appteton, C. J. 


The defendant corporation is a mutual fire insurance company. The 


* Argued June, 1873. To appear in 61 Maine Reports, 
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plaintiff in his application for insurance stated that the estate to be 
insured was unincumbered, when in fact it was incumbered by a mort- 
gage. This statement being false, the presiding judge ruled that the 
policy was thereby avoided. 

It has been repeatedly held, prior to the act of 1862, c. 115, that 
misrepresentations as to the title of the person insured were material 
and avoided the policy. Pinkham vs. Morang, 40 Maine, 587 ; Bat- 
tles vs. York Co. M. Ins. Co., 41 Maine, 208; Gould vs. York Co. M. 
Ins. Co., 47 Maine, 403. By the act of 1862, c. 115, re-enacted in the 
revision of 1871, c. 49, § 19, it is provided that “ any misrepresentation 
of the title or interest of the insured in the whole or a part of the 
property insured, real or personal, unless material and fraudulent,” 
shall not prevent his recovering on his policy to the extent of his in- 
surable interest. 

By c. 49, § 21, “ The provisions of the foregoing sections relating 
to the amount of capital stock to be owned by an insurance company, 
and the division of the same into shares, and dividends of profits 
thereon, and other provisions incidental to the nature of its fund, and 
such of said provisions as relate to the liability of directors or stock- 
holders in case of a deficiency of capital, and the regulations concern- 
ing the business of any such company contained in sections eight and 
nine, shall not be construed as applicable to mutual fire insurance com- 
panies ; but the other preceding and following provisions shall be 
binding on such companies so far as consistent with their charters.” 

No inconsistency is shown or alleged to exist between the statute 
and the charter of the defendant corporation. The provisions of 
§ 19 are expressly made applicable. 

Whether the misrepresentation as to title was material or fraudu 
lent was a question to be determined by the jury. So, too, if there 
was fraud in the proof of loss, it should have been submitted to the 
jury. Both these questions were withdrawn from their considera- 
tion. 

Exceptions sustained. 

Barrows, Dickerson, Watton, and Curtine, JJ., concurring. 
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SUPREME JUDICIAL COURT OF MAINE. 


EASTERN DISTRICT.—LAW TERM. 


VINAL D. WASS 


v8. 


MAINE MUT. MARINE INS. “at 


When an insurance company issues to a person an open policy, with blanks there- 
in for the indorsement of risks agreed upon by him, and blank certificates for 
the description of the risks thus agreed upon to be signed by him, with au- 
thority to take the premiums, he is to be deemed an agent of the company. 


When an open policy is issued ‘‘on property on board vessel or vessels, at and 
from port or ports in the United States and foreign countries, with such other 
risks as may be agreed on, as per indorsement hereon, accepted by the com- 
pany,” and risk is agreed upon, the premium paid, and the indorsement there- 
of made by the agent, the insurance is effected. 


Cuas. P. Srerson, for Plaintiff. 
F. A. Wuson, for Defendant. 


Aprteton, C. J. 


This is an action on a certificate or policy of insurance. 

On June 2nd, 1871, the defendant issued an open or running pol- 
icy to George A. Hopkins, “for account of whom it may concern; loss, 
if any, payable to George A. Hopkins, a member of said company, 
(pursuant to said acts and by-laws,) to be insured lost or not lost, 
fifty thousand dollars on property on board vessel or vessels, at and 
from port or ports in the United States and foreign countries to other 
ports in the United States and foreign countries, with such other 
risks as may be agreed, as per indorsement hereon, accepted by this 
company.” 

The plaintiff applied to Hopkins for insurance on cargo of hay, 
shipped on schooner Julia, from Dover, N. B., to Boston. The rule 


* Argued June, 1873. To appear in vol. 61, Maine Reports. 
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of insurance was agreed upon. The premium was paid and an in- 
dorsement was made by Hopkins on the open policy running to him 
of the amount insured upon the hay. 

Policies like the one under consideration are termed open policies, 
because they remain open for the addition of subject matters, to 
which the insurances attach. The insurance is made by the indorse- 
ment thereon of whatever is to be insured and the amount to be in- 
sured. Sometimes the policy requires the assent of the insurers to 
the indorsement before the insurance attaches. In other policies the 
indorsement of itself has this effect when made by an agent. 

At the time of the indorsement Hopkins gave the plaintiff a certifi- 
cate in these words : 


Maine Mutual Marine Insurance Company, Bangor, Maine. $600. 
No. 8. 

This certifies that on the 11th day of November, 1871, V. D. Wass 
insured under and subjected to the conditions of open policy No. 97 
with Maine Mutual Marine Insurance Company, six hundred dollars 
on cargo hay on board the schooner Julia, of Jonesport, Me., at and 
from Dover, N. B., to Boston. Loss payable to V. D. Wass. 

Under deck, $300, at 14 per cent., $4.50. 

On deck, $300, at 5 per cent., $15. 

Dated at Millbridge Nov. 11, 1871. Grorez A. Hopkins, Agent. 


The defendant gave Hopkins an open policy, not for himself, but 
for the benefit “ of whom it might concern.” On the back thereof, the 
date, amount, rate, premium and subject matter of insurance were to 
be indorsed as indicated by the blanks for that purpose. 

The indorsements were to be made by Hopkins. They gave him 
blank certificates, like the one given the plaintiff, to be filled and 
signed by him. He was to sign them for the company, not for and 
on his own account. They authorized him to write risks by indorse- 
ment and receive premiums therefor. They may not have intended 
he should bind the company at pleasure. They may have expressly 
directed him that he should not. But the question is not, what 
powers the defendant intended to confer on him, but what those deal- 
ing with him were authorized to consider as conferred upon him by the 
documents they furnished for use and which they must have expected 
he would use. True, if his authority was limited or restricted, and that 
limitation or restriction was known to the plaintiff, he must be bound 
thereby. But it is not pretended that the plaintiff was aware of any 
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restriction or limitation, if any there was. He must, therefore, be 
deemed their agent to fill the blank indorsements upon his open pol- 
icy, and to issue blank certificates, when he has agreed with the party 
to be insured upon risks, and has received the premiums therefor. 
Being their agent for those purposes, the inquiry arises, was the 
company bound by an indorsement made and a certificate issued by 
-him when the risk had been agreed upon, the indorsement made, and 
the premium paid in good faith by one ignorant of any limitations or 
restrictions upon his authority, if any there were ? 

The certificate which they furnished Hopkins to fill and sign de- 
scribed the person whose name was to be inserted in the blank as “ in- 
sured under and subject to the conditions of open policy No. —.” The 
blank was filled by inserting the name V. D. Wass, and 97 as the 
number of the open policy. The plaintiff must have understood 
that he was insured. By recurring to “ open-policy No. 97” he would 
perceive that the company were in the habit of issuing open policies, 
and he would naturally infer that this was the ninety-seventh of that 
description. By examining it, he would see it was conditioned that 
the insurance was to be “on property on board vessel or vessels, at 
and from port or ports in the United States and foreign countries, 
with such other risks as may be agreed upon, as per indorsement 
hereon accepted by the company.” The certificate describes the plain- 
tiff “insured.” It refers to the open policy. The risk is agreed upon. 
The premium is paid. The certificate indicates that it is to be agreed 
upon by the agent having it in his possession, and that having been 
agreed upon, it is to be signed by an agent and given to the person 
thereby insured, when the premium is paid. It refers to the open po- 
licy given to the agent. 

The holder of the open policy indorses the risk as agreed upon. It 
is in his hands for that purpose—as the blanks were furnished by the 
defendant to be used—and the use contemplated was the filling them 
when the risks were agreed upon and premiums paid. The certificate 
indicates that its risk was to be agreed upon by the agent having it in 
his possession, and that having been agreed upon, it was to be given 
to the person insured as a voucher on proof. of the contract. 

The expression “as per indorsement hereon, accepted by the com- 
pany,” indicates that the risk, “as may be agreed upon,” was to be 
regarded as “ accepted by the company,” “ by indorsement hereon.” 

Accepted by the company cannot mean the same thing as “to be 
accepted by the company.” The one expression is in the present; the 
other is contingent and in the future. 
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The natural and obvious meaning of the clause in the open policy 
is that whenever an agreed risk is indorsed thereon it is to be regard- 
ed as accepted and binding. 

The insurance was complete when the premium was paid and the 
risk was agreed upon “as per indorsement, accepted by the compa- 
ny,”—not an indorsement to be accepted at some indefinite period in 
the future. The indorsement by the agent, the receiving the premium 
and issuing the certificate, completed the contract. No question is 
made but the loss occurred. The defendant is therefore to be de- 
faulted. 

Defendant defaulted. 

Corrine, Barrows, Watton and Dickerson, JJ., concurring. 
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Held, that the assignee of a policy in favor of a wife and child can maintain an ac- 
tion against the guardian of the infant child of the assured, subject, however, 
to the equitable rights of the child in a suit against the assignee. 


Held, that in policies made,in favor of a wife, the executor, administrator or as- 
signee becomes a trustee under an express trust, and the legal title being in 
him he can maintain an action in his own name against the company, but 
—e que trust must have their own rights determined between themselves and 

e trustee. 


Envicort, J. 


We think the question raised in this case has been settled by the 
recent decisions of this court. In Burroughs vs. State Assurance 
Co., 97 Mass., 359, it was held on a policy payable upon the 
death of the assured to his executors, administrators or assigns, for 
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the use of the wife and children of the assured, that an assignee of 
the same could maintain the action, although in fact it was defended 
by the guardian of an infant child of the assured, the wife being dead. 
If the assured had left no wife or child, the assignee, upon recovery, 
would have received the whole amount to his own use; as the assured 
left a child, the assignee would hold the amount recovered subject to 
the equitable rights of the child which could not be determined in 
that suit, but might be, if necessary, in a suit brought by the child 
afterward against the assignee. In Guild vs. Emerson, 99 Mass., 154, 
such a suit was brought by a child, against an administrator who had 
received the amount due upon a similar policy, and judgment was for 
the plaintiff, on the ground that the same having been properly paid 
to the administrator, he held it as trustee ; that the plaintiff did not 
claim as creditor, legatee or distributee, but as cestur que trust of 
money in regard to which the trustee had no duty but immediate 
payment. 

The principle upon which these decisions rest, is that in policies of 
this kind the executor, administrator or assignee, becomes a trustee 
under an express trust, and the legal title being in him, he can main- 
tain an action in his own name against the company. It therefore 
necessarily follows that the cestwis que trust cannot maintain such ac- 
tion, but must have their rights determined-between themselves and 
the trustee in other forms of proceeding. This brings this class of 
trusts within the general rules governing all trusts, and renders the 
practice simple and uniform. To allow cestuis que trust to maintain 
actions in their own name, might subject insurers to several suits on 
the same policy, or call upon them to determine who has the beneficial 
interest, or force them to resort to a bill of interpleader to ascertain 
the equitable rights.of the parties. 

In Campbell vs. New England (Mut. Life) Ins. Co., 98 Mass., 400, 
a suit was brought as in the case at bar, by a wife who had the entire 
equitable interest, but the objection that she could not maintain the 
action was not taken till the case was on trial for the third time. The 
court held that the defendant, by its previous conduct of the case, 
had waived the right to avail itself of this objection, but intimated 
that if valid, and seasonably taken, it would have rendered the other 
ground of defense immaterial. See also Exchange Bank vs. Rice, 
107 Mass., 37. 

We think the objection valid, in this case seasonably taken, and 
there must be judgment for the defendant. 
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Policy contained the clause, ‘‘if the assured shall die by his own hand * * * * 
this policy shall be void and of no effect.” 

Held, that the words ‘die by his own hand,” and “suicide,” mean the same thing 
in general terms. ‘ 

Held, that sanity is always presumed in a suicide, and that insanity must always 
be proven by the party claiming an exemption on account of it. Suicide is not 
of itself evidence of insanity. 

Held, that it was a presum tion of fact that he ‘‘died by his own hand” in the 
sense of the policy, and the burden of proof is on the plaintiff to show the 
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Heid, that it is not every degree of insanity which will exempt a person from the 
consequences of the act—it must be more than a mere error of judgment—it 
must be a mental disorder. 

Held, that if the death of the deceased was not his voluntary, intelligent act, he 
did not “die by his own hand” within the meaning of the policy. 

Held, that to make the defendant liable, the mind of the assured must have been 
so far deranged as to have made the deceased incapable of using a rational 
judgment in regard to the act of self-destruction. 

Held, that to make the defendant liable, the plaintiff must prove either that the as- 
sured was impelled by an insane impulse which he was unable to resist, or that 
his reasoning powers were so far overthrown that he could not exercise 
them on the act of self-destruction. 

Held, that the words “‘ general nature, consequence and effect of the act,” are not 
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Loneyear, J. 


Gentlemen of the Jury: After the very full, able and exhaustive 
argument of counsel on both sides in this case, with: the full, and, I 
feel, entirely fair disenssion of all the details of the facts occurring in 
it, it seems unnecessary that I should detain you any longer than to lay 
down those rules of law which are to be your guidance in your delib- 
erations. I shall therefore proceed as briefly as possible to lay down 
those general rules, with perhaps some few additional remarks, but in 
doing so shall detain you as short a time as possible. 

This suit is brought by Lottie A. Moore, the wife of Everett W. 
Moore, to recover the amount of a policy issued by the defendant to 
her on the life of her late husband for $5,000. The contract itself is 
not disputed, but there is a clause in it that raises the whole question 
in this case, and that clause is as follows : “ Ifthe assured shall die by 
his own hand,” ete., “ this policy shall be void and of no effect.” 

That the assured took his own life there is no dispute. The simple 
question is whether the circumstances under which he took his own 
life are such as to bring the case within that provision of the policy 
—that is, was it within the sense of the words “die by his own 
hand,” as these words were used in the policy ? 

These words, “ die by his own hand,” mean the same as suicide, in 
general terms. That was decided in the case of the Life Insurance 
Company vs. Terry, 15 Wallace, 591; 2 Ins. Law Jour'l, 540, which 
has been laid before you here, and it has been seen all the way 
through in the argument of this case, and from the books which have 
been read, that the discussion of this very clause, and the words simi- 
lar to it, proceed upon the same principles and upon the same gene- 
ral considerations as suicide; and, consequently, I call your attention 
in the first place to the definition of suicide as bearing upon the ques- 
tions here under consideration, and I will read that from the fourth 
of Blackstone, page 189. Suicide was placed, so long ago as the time 
when Blackstone wrote, and still stands there by the English law, 
and also so far as it is recognized and provided for or against in this 
country, as felonious homicide. It is placed in the same category as 
murder, and I read from Blackstone as follows : 

“ Felonious homicide is an act of a very different nature from the 
former,” (that is, of excusable homicide,) ‘ being the killing of a hu- 
man creature of any age or sex without justification or excuse. This 
may be done either by killing one’s self or another man. 

“Self-murder, the pretended heroism but real cowardice of the 





es? Report of Decisions. date, 


stoic philosophers, who destroyed themselves to avoid the ills which 
they had not the fortitude to endure, though the attempting it seems 
to be countenanced by the civil law, yet was punished by the 
Athenian law with the cutting off the hand which committed the 
desperate deed. And also the law of England wisely and relig- 
iously considers that no man hath a power to destroy life but by com- 
mission from God, the author of it ; and, as the suicide is guilty of a 
double offense, one spiritual in evading the prerogative of the Al- 
mighty, and rushing into his immediate presence uncalled for, the 
other temporal, against the king, who hath an interest in the preser- 
vation of all his subjects, the law has, therefore,\ranked this among 
the highest crimes, making it a peculiar species of felony—a felony 
committed on one’s self; and this admits of accessories before the 
fact, as well as other felonies, for ifone persuades another to kill him- 
self, and he does so, the adviser is guilty of murder.” 

Now comes the definition of suicide, which I desire to call your 
particular attention to : 

“A felo de se, therefore, is he who deliberately puts an end to his 
own existence, or commits any unlawful, malicious act, the conse- 
quence of which is his own death, as if attempting to kill another he 
runs upon his antagonist’s sword, or shooting at another the gun 
bursts and kills himself. The party must be of years of discretion 
and in his senses, else it is no crime.” 

That this party was of years of discretion there is no dispute. The 
only dispute in this case is as to his being in his senses when he com- 
mitted the act. In regard to this, sanity is presumed. All persons 
are presumed to be sane until the contrary is proven. Insanity must 
always be proven by the party claiming an exemption on account of 
it. The fact of suicide is not of itself evidence of insanity. That, 
however, is not disputed, and I need not stop to discuss it to any 
length whatever. 

This covers the first and second of the defendant’s requests to 
charge, which I will here read for the purpose of disposing of them. 

The defendant requests the court to charge the jury : 

1. ‘It being admitted that the assured, Everett W. Moore, de- 
stroyed his own life, it is a presumption in fact that he died ‘by his 
own hand,’ and in the sense of the policy, and the burden of proof is 
upon the plaintiff to show that he came to his death under such cir- 
cumstances as makes the defendant liable under the policy.” 

This is correct, and I so charge you. 

{ 2. “There is no presumption arising from the act of self-destruc- 
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tion that it was the result of insanity, and the burden of proof is 
upon the plaintiff to prove that at the time of the death of the said 
Everett W. Moore, he was insane to such a degree that the defendant 
is liable upon the policy.” 

This is simply the proposition that I have already stated, with, 
however, perhaps a very little qualification. The charge, as I give it 
to you, is that suicide is not of itself evidence of insanity, standing 
alone by itself ; and the burden is upon the plaintiff in this case to 
show that insanity existed, and that it was of such a nature and de- 
gree as to make the company liable. I will therefore next call your 
attention to the degree of insanity that will not or that will excuse or 
exempt the party from the provision in the policy : 

First, it is not every degree of insanity that will exempt the party 
taking his own life from the consequences of the act. A person may 
from anger, jealousy, shame, pride, dread of exposure, fear of coming 
to poverty, or the desire to escape from the ills of life be considered 
in a certain sense insane ; but these alone are not enough to exempt 
him from the consequences of self-destruction, where he committed 
the act deliberately and intelligently. 

In regard to this it is sufficient to explain that an error of judgment 
as to the commission of the act is not sufficient to exempt the party— 
@ mere error of judgment, for we may say that all men, perhaps, who 
decide to take their own lives, when they do it deliberately and intel- 
ligently, commit an error of judgment. That is not sufficient to ex- 
empt them. 

Mental disorder amounting to insanity must appear in order to ex- 
empt the party. But while these causes which I have named are not 
sufficient alone (such as anger, dread of exposure, a desire to escape 
from the ills of life, etc.,) to exempt the party from the consequences 
of suicide, there undoubtedly may be circumstances under which 
these, operating together with other circumstances upon the mind, may 
produce a disorder of the mind. And that is for the jury to deter- 
mine in every case. Where they have produced a disorder of the 
mind, then it is that which you are to consider, and not the mere pe- 
culiar causes which produced it. And in this connection I will notice 
the third, fourth and fifth of the defendant’s requests, and the plain- 
tiff’s first request. 

The plaintiff requests the court to charge the jury : 

“ That if the death of the deceased was not his voluntary, intelligent 
act, he did not die by his own hand within the meeting of the policy.’ 

That is correct as a general principle, and I so charge you. 
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The defendant’s third request is as follows : 

“Tf the assured being in possession of his ordinary reasoning facul- 
ties, and from shame, pride, a dread of exposure or a desire to escape 
from the ills of life, intentionally took his own life, there can be no 
recovery.” 

This I have already explained to you. 

The fourth request is : 

“Tf the assured was embarrassed in his business, or had drawn 
checks without having any funds upon which to draw, or had com- 
mitted forgeries and exposure was imminent, or was in a distressed 
state of mind from this or some other cause, and for any or all of 
these reasons he formed a determination to take his own life, because 
in the exercise of his usual reasoning faculties he preferred death to 
life, then the company is not liable.” 

This is undoubtedly correct, and I so charge you. If for these rea- 
sons he took his own life in the exercise of his usual reasoning facul- 
ties, then the company is not liable. 

5. “It is not every kind or degree of insanity that will so far ex- 
cuse the act of self-destruction as to make the company liable.” 

I have already covered this in my charge. I merely read these now 
for the purpose of disposing of them. 

Thus far there is no great difficulty in applying the law to any given 
case, or to this case. You will next proceed to the question of the 
degree of insanity that will excuse. Here the difficulty in cases of 
this kind begins, and your real burdens in this case commence. The 
court can aid you but little in this respect, further than to lay down 
the general principles by which you are to be governed. These have 
been well defined by the highest court of judicature in this country, 
by whose decision this court and jury must be governed. They are 
well set forth in the requests of the respective counsel. 

I will now read the sixth and seventh requests of defendant’s coun- 
sel, which are as follows : 

6. “To have this effect (that is, that insanity shall have the effect to 
excnse the act) the mind must be so far deranged as to have made the 
deceased incapable of using a rational judgment in regard to the act 
of self-destruction.” 

That is correct, and I so charge you. 

7. “To make the defendant liable, the plaintiff must prove either 
first that the assured was impelled by an insane impulse which the 
reason that was left him did not enable him to resist, or secondly that 
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his reasoning powers were so far overthrown that he could not exercise 
them on the act which he was about to do.” 

This request is correct law, and I so charge you. 

The plaintiffs second request virtually covers the same ground, and 
I will simply read it for the purpose of showing that fact, and for the 
purpose of disposing of it. 

“Tf the deceased was impelled to the act by an insane impulse 
which the reason that was left him did not enable him to resist, or if 
his reasoning powers were so far overthrown by his mental condition 
that he could not exercise his reasoning faculties in the act he was 
about to do, the company is liable.” 

That is correct, and I so charge you. 

I will now dispose of plaintiff's third request, as to which there is 
some dispute between counsel. The request is as follows : 

“Tf the death was caused by the voluntary act of the deceased, he 
knowing and intending that his death would be the result of his act, 
and when his reasoning faculties were so far impaired that he was ~ 
not able to understand the moral character, general nature, conse- 
quences and effect of the act he was about to commit, or if he was im- 
pelled thereto by an insane impulse which he had not the power to 
resist, such death was not within the contemplation of the parties to 
the contract, and the insurer is liable.” 

The last part of the request is included in the second request, and 
it can be just as well stricken out, and I will leave it out for the pur- 
pose of perspicuity/in considering this particular request. I will read 
it again, leaving out that last clause : 

“Tf the death was caused,” etc., “ when his reasoning faculties were 
so far impaired that he was not able to understand the moral character, 
the general nature, consequences and effect of the act he was about to 
commit, the company is liable.” 

That is the request which the court has been asked to give. The 
criticism upon this request by defendant’s counsel is, in the first place, 
that although so declared by the Supreme Court of the United States 
in the case of the Insurance Company vs. Terry, 2 Ins. Law Journal, 
540, it was merely dictum—that it was not included in the points 
presented to the court for decision, and consequently is not binding 
upon this court, and that it is not good law. If that declaration of 
the Supreme Court was within the question presented, it is absolute- 
ly binding upon this court and upon you. We will therefore first 
consider that question. 

I think the learned Court of Appeals of New York, which has made 
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the same criticism on the decision of the Supreme Court, (Van Zandt 
vs. Mut. Benefit Life Ins. Co., Ins. Law Jour., March No., 1874, p. 
208,) and the learned counsel in this case have overlooked one pe- 
culiar feature of the case of the Insurance Company vs. Terry, and 
that is the refusal of the court below to charge as requested. This 
precise question was presented in the request to charge, which the 
court refused to give, and the charge which was given by the court 
below must be read in connection with and in the light of the requests 
which had been made and were refused, and that request presenting 
this exact question of the moral character of the act and of moral in- 
sanity, in my opinion was clearly and fully before the Supreme Court. 
For the purpose of sustaining that position I will read the request 
which was refused and in response to which the charge was given, 
which was given. 

The second request on the part of the defendant was: “ That if 
the jury believe, from the evidence, that the said self-destruction of 
said George Terry was intended by him, he having sufficient capacity 
at the time to understand the nature of the act he was about to com- 
mit, and the consequences which would result from it, then in that 
case it was wholly immaterial that he was impelled thereto by insane 
impulse which impaired his sense of moral responsibility and rendered 
him to a certain extent irresponsible for his action ””—thus presenting 
the exact question upon which the Supreme Court passed and which 
is embodied in the plaintiff's third request. 

It is true the court below did not include in express terms in the 
charge given this question of moral responsibility or of moral insan- 
ity, but the terms used in the charge which was given are broad 
enough to include that, and in view of the fact that the court had 
been requested to charge otherwise, and then using expressions which 
are broad enough to include that, it is fair to presume that it was so 
included, and that the jury so understood. 

The language of the charge as given was as follows: “If he was 
impelled to the act by an insane impulse which the reason that was 
left him did not enable him to resist, or if his reasoning powers were 
so far overthrown by his mental condition that he could not exercise 
his reasoning faculties in the act he was about to do, the company is 
liable.” 

This charge must be read in the light of the request which had 
been refused, and which expressly included the question of moral in- 
sanity. 

I therefore hold that the question was disposed of finally by the 
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Supreme Court in a manner absolutely binding upon this court. I 
therefore give the plaintiff’s third request as stated : 

These words, “ general nature, consequences and effect of the act,” 
have been somewhat critcised, and I deem it my duty to make a few 
remarks in regard to them, as they are used in that decision. They 
do not refer to the act, in my opinion, by which the deceased took his 
life. They are broader than that ; they refer to the entire act, not 
only the act by which he took his life, but the result of it. That is, 
they cover the “ suicide,” the accomplished fact ; and that is what is 
referred to as the “general nature, consequences and effect of the 
act,” that is, the general nature of the suicide, of the murder com- 
mitted upon one’s self, the enormity and effect of it ; otherwise it 
would be inconsistent with what precedes ; because, if it was his vol- 
untary act, he knowing and intending that his death would be the re- 
sult, then it would be a simple absurdity to put the question to you 
whether, under those circumstances, if he did not understand the gen- 
eral nature and consequences of the act, that the company would be 
liable. That would be, I say, absurd. Those words then, have a 
broader meaning, and cover the entire accomplished fact, the act of 
suicide. 

In this view of the case, gentlemen of the jury, it is entirely un- 
necessary for me to detain you with any remarks or considerations, 
growing out of my own views or opinions as to the correctness of the 
law as established by the Supreme Court, and which has just been 
given you as contained in the plaintiff’s third request. I will, there- 
fore, pass it with a single remark, that a considerable time ago, after 
that case of the Insurance Company vs. Terry had been decided in 
the court below, but before it was decided by the Supreme Court, I 
had occasion to pass upon the same question in the case of Wolff vs. 
The Insurance Company, and then decided as I now find myself en- 
abled to decide, and my views have not changed upon that subject 
since that time. 

Although I find it nowhere distinctly so stated, yet from the dis- 
cussions upon the subject, I gather that these defenses, as they may 
be called, to the crime of suicide, are placed upon the same ground 
so far as this question of the moral character of the act is concerned, 
as defenses for murder. It has always been held that a person killing 
another when so insane as not to be capable of judging between 
right and wrong should not be convicted of murder. What I mean 
is, the principle is the same, although the standard or degree may be 
ditfereut. This is virtually so stated in the Insurance Company vs. 
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Terry, 15 Wallace, 591. This ability to judge between right and 
wrong refers to a principle of the human mind. It does not refer to 
any tenets of religious belief. It does not depend at all upon what a 
man’s religious belief may be, or whether he has any or has not. It 
does not depend upon whether he believes in a God and a future 
state, or the contrary. It refers to that principle which is planted in 
every human breast—that sense of right and wrong which exists in 
the mind of the disciples of Buddha or of Confucius, or of the fol- 
lowers of Mahomet or of Christ, and in the mind of him who believes 
in none of them. It is that sense of right and wrong that we all feel 
and realize and understand. It is true that sense is stronger in some 
persons than in others, but it is that to which reference is had in this 
connection. 

The defendant’s eighth request I will now consider. 

Counsel for Defendant.—That is already virtually passed upon by 
your honor ; it is simply refused, as I understand it. 

The Court.—Very well, that is all that need be said on that subject. 

Defendant’s eighth request was as follows: “That the evidence in 

1is case does not tend to show that degree of insanity on the part of 
ae assured which excuses the act of self-destruction and justifies the 
uy in rendering a verdict for the plaintiff, therefore the verdict must 
e for the defendant.” 

Gentlemen of the jury, I have done about all that I can do in this 
case, and have made these questions as clear as they can be made with 
the ability I have ; and if it is not clear in your minds what your 
duty is, it rests in the difficulty of making it so, more than in the ef- 
forts which have been made by the counsel on both sides, and by the 
court. The propositions of law that have been stated to you are such 
as there is no dispute about between counsel, with the exception of 
the last, and that has been determined by the Supreme Court, and 
we must obey. This case, gentlemen of the jury, rests upon pre- 
sumptions entirely, that is to say, is rests upon the conclusions which 
you are to draw as to the existence of a certain fact from the proof of 
the existence of other facts. For insanity and the degree of it are 
not susceptible of positive proof in a case like this, There are in- 
stances in which it may be proven with a great degree of certainty by 
positive proof, such as in the case of a raving maniac; but here it 
rests upon presumptions entirely, and your decision of the case de- | 
pends upon the conclusions which you shall draw as to the fact of 
sanity or insanity from the facts proven. You start out with the pre- 
sumption of sanity. The burden of proof is upon the plaintiff to 
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prove the contrary. If the plaintiff has sustained that burden, and 
has so proven to your satisfaction, then she may be entitled to recover 
at your hands, If she has not, then the defendant is entitled to your 
verdict. 

The first question for you to determine is, do the presumptions 
arising from the facts proven overcome the presumption of sanity. 
The trust test is whether the facts proven, from which you are asked 
to find insanity, are inconsistent with sanity. If they are so incon- 
sistent with the exercise of sound mind that you cannot reasonably 
attribute such facts thereto, then they are evidences of insanity, but 
not otherwise. 

Now there is a great range of indications as to soundness or un- 
soundness of mind, all the way from the ravings of the maniac, which 
are patent to the eye and the ear, down to the retiring melancholic, 
who seeks to conceal the worm which is gnawing at his mental vitali- 
ty. These indications, I say, range all the way between these; and 
here where the diificulty exists in coming to a correct conclusion as 
to what the facts do indicate ; but it is peculiarly, and entirely, and 
exclusively within your province, and I leave it to you without even 
rehearsing the facts or in any manner deciding them. 

Evidence is that which carries conviction to the mind. You are to 
look at all the facts which have been proven, and to bring to bear 
upoa them your best judgment, aided by your experience and obser- 
vations in life and considerations to which you have access, without, 
however, going outside of the proofs in the case, and decide for. your- 
. selves whether, in the first place, Everett W. Moore, at the time he 
took his own life, was sane or insane. Secondly, if you shall find that 
he was insane, then whether under the charge that has been already 
given he was so insane as to excuse or exempt him and this plaintiff 
from the consequences of the prohibition or disability in the policy. 
I recommend to you in your consideration to adopt that order. First, 
the question of insanity in general terms—was he insane? If you de- 
cide that he was not insane, then, of course, that is the end of it, and 
your verdict must be for the defendant. Ifyou shall decide that he was 
insane, you must go then a step farther, and inquire whether his in- 
sanity was of that degree and kind that you are satisfied that he was 
driven by an irresistible impulse to commit the act, or that he was in- 
capable of exercising his reasoning powers as to the moral character, 
general effect and consequences of taking his own life. If, after find- 
ing that he was insane, you shall come to the conclusion that he was 
thus insane, the plaintiff is entitled to recover at your hands ; other- 
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wise not. If your verdict shall be for the plaintiff it will be for 
$5,000, and interest from the 30th day of December, 1873, to and in- 
cluding the present date. 

Counsel for Defendant.—I desire, growing out of what your honor 
has said, to make another request : 

“That the mere fact that the assured did not fully understand and 
appreciate the moral character of the act of self-destruction does not 
so far excuse the act as to make the defendant liable.” 

The Court.—I cannot see how this varies in any manner the 
charge as already given, and I therefore refuse this request, with the 
simple addition that the jury are to take this refusal into considera- 
tion, in connection with the charge which has already been given upon 
that subject. 


——— 


The jury, after consideration, returned a verdict for the plaintiff 
for the full amount claimed. 

The defendant excepted to the refusal of the court to charge as re- 
quested in its eighth request, and in the additional request made as 
above stated in the printed charge. 

It also excepted to the ruling of the court upon the admission 
of testimony as follows: Certain witnesses having testified to the 
conduct of the deceased shortly before his death, and having stated 
that they formed no opinion as to his sanity or insanity before his 
death, but that they had formed an opinion since his death, were 
asked to state what that opinion was. 

Objected to as incompetent and irrelevant. 

Objection overruled and exception taken. 





1874.] Schumacher vs. Manhattan Life Ins. Co. 


UNITED STATES CIRCUIT COURT, 


EASTERN DISTRICT OF MISSOURI. 


ELIZABETH F. SCHUMACHER 
vs, 
MANHATTAN LIFE INS. CO. 


A ten premium life policy for $2,000 contained the conditions that after two an- 
nual payments were made the insured could have a paid-up policy for an 
amount equal to as many tenths of the original policy as he had paid premiums. 
Failure to pay any of the annual premiums when due worked a forfeiture. It 
was the custom of the defendant to restore forfeited policies within thirty days 
on the presentation of a certificate of good health, and within six months on 
satisfactory medical examination. On November 3rd, 1871, the insured made 
a tender of premium due May 16th, which was refused unless he would make a 
new application and pass a new medical examination, which he failed todo. In- 
sured died December, 1871. Plaintiff claimed a paid-up policy of $1,000—five 
annual premiums having been paid—or the whole amount she was entitled to, 
as might appear from the facts on trial. 


Held, that she was not entitled to recover, because, Ist, there was never any de- 
mand for a paid-up policy or offer to surrender the old one ; 2nd, because the 
insured failed to present a certificate of good health up to the time of his death ; 
3rd, because he failed to pass a satisfactory new medical examination. 


The plaintiff in the above cause sued upon a policy of insurance 
for the sum of $2,000, issued by defendant May 13th, 1866, upon the 
life of her husband, who died in December, 1871. 

The policy was upon what is known as the ten-year plan, and the 
insured had the right at any time after the payment of two annual 
premiums upon his policy, and upon surrendering the same, (no de- 
fault having been made in the payment of premiums,) to demand a 
paid-up policy for an amount which should bear the same proportion 
to $2,000 as the number of premiums paid bore to ten premiums, The 
policy also provided, that failure to pay any annual premium when 
due, should work a forfeiture. 

Plaintiff asked judgment in her petition for either the amount of 
& paid-up policy for $1,000, or for the whole amount of the policy 
sued on, as it might appear from the facts she was entitled to. 
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Upon the trial it appeared that the insured died in Decemver, 1871, 
having paid five annual premiums on his policy, the first four having 
been paid on or before the days when they fell due respectively, and 
the last having been paid August 17th, 1870, and about three months 
after it fell due. That it was the custom of the defendant in the 
prosecution of its business to receive premiums on its policies at any 
time within thirty days after the time for payment had passed, and 
the policies were restored upon presentation of a health certificate, 
and at any time within six months after forfeiture upon a medical ex- 
amination, That before defendant received the fifth annual premium 
from deceased, it had required of him and he had given the usual 
health certificate, and that at no time had the deceased demanded a 
paid-up policy or offered to surrender his, the original one. It 
further appeared that on November 3rd, 1871, the deceased, through 
a friend, made a tender to defendant of the premium due May 16th, 
1871, but that he did not at that time, or any time before his deta, 
tender a health certificate, and it also that appeared about the middle 
of the month November, previous to the death of the insured, defen- 
dant offered to renew his policy on condition that he would mike a 
new application, pass a satisfactory medical examination and pay his 
premium, all of which he failed to do. 


Upon these facts the court, Dittoy, J., instructed the jury that the 
plaintiff was not entitled to recover : 

1. Because there never was any demand for a paid-up policy, or of- 
fer to surrender the policy sued. 

2. Because, after the premium was due, May 16th, 1871, and 
when on November 3rd, 1871, payment was tendered, no health cer- 
tificate was tendered, nor was any such certificate tendered at any 
time previous to the death of the assured ; and 

3. Because, when subsequent to said November 3rd a proposition 
was made to renew on condition that the assured should make a new 
application and pass a satisfactory medical examination and pay said 
premium, he failed to comply with any of said conditions. 

Upon the giving of this instruction the plaintiff submitted to a 
nonsuit. 


Geo. P. Srrona, for Plaintiff. 
Hiroxcocs, Lumwxe & Prayer, for the Company. 





1874.] Union Mutual Life Ins. Co. vs. McMillen. 


SUPREME COURT OF OHIO, 


DECEMBER TERM, 1873. 


Error to the Court of Common Pleas of Logan County ; reserved in the 
District Court. 


THE UNION MUTUAL LIFE INSURANCE CO. 
vs. 


SARAH A. McMILLEN.* 


1. A life policy issued by a foreign insurance company is not rendered void by 
the neglect of the company to comply with the provisions of the act of April 
16th, 1867, providing for the incorpuration and regulation of insurance compa- 
nies ; nor will such neglect in an action brought against the company on the 
policy release the policy-holder from paying premiums according to the terms 
of the policy. 7 

. When a life policy is made and accepted upon the express condition that if the 
annual premium is not fully paid within the.time specified the policy ‘‘ shall be 
= call void and wholly forfeited,” the failure to pay the premium avoids the 
policy. 

. When the policy also provides that no agent of the company, except the presi- 
dent and secretary, can waive such forfeiture, authority conferred upon an 
agent before the premiums become due, to collect them, does not impliedly in- 
vest him with authority to waive the forfeiture. 


Notwithstanding the limitation upon the power of agents declared in the policy 
in respect to waiving the forfeiture, the company is competent to invest such 
authority in any of its agents. The authority may be express, or it may be 
implied from circumstances, but the burden of showing it in either case is on 
the party claiming its exercise. 

. An agent having no authority to waive the forfeiture, acting in the interest of 
the assured, received the unpaid part of a premium on a forfeited policy after 
the life insured had ended, for which he gave a receipt antedated, and forward- 
ed the money to the company, concealing the facts as to such payment. Held, 
that the receiving of the money by the company in ignorance of such facts 
was no ratification of the act of the agent in receiving the money. 

. The fact that the company, on tendering back the money so received, omitted to 
return certain notes given in — payment of premiums, but which the for- 
feiture of the policy rendered uncollectable, will not affect the rights of the 
parties in a suit on the policy ; nor is the fact that the notes are payable to or- 


* Statement and syllabus by Hon. E. L. DeWitt, reporter. 
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der matcrial, where they show on their face the consideration for which they 
were given. 


West, Watxer, & Kennepy, for Plaintiff in Error. 
Wit1am Lawrence and Josern Lawrence, for Defendant in Error. 


The action below was on a policy of insurance issued by the plain- 
tiff in error in the name of Daniel K. McMillen, the husband of the 
defendant in error, and insuring his life for her sole and separate use. 
The annual premium was $33.32, which was to be paid on or before 
the first day of December in every year during the continuance of 
the policy. The policy bears date February 2nd, 1868, but in the 
body it purports to operate from the 1st of December, 1867. The 
policy provides that “the first payment of the before-mentioned an- 
nual premiums having first been received by the company or their 
accredited agent, during the lifetime and good health of said insured 
as is hereinafter provided, and not otherwise, and in consideration of 
such payment having been so received, and of the provisions herein 
for future payments of premiums, the said company do hereby in- 
sure the life of Daniel K. McMillen, aforesaid, in the amount of one 
thousand dollars, from the first day of December, 1867, at noon, unt 1 
the said assured shall arrive at the full age of 65 years,” etc. It also 
contained the following provisions : 

“Provided especially, and this policy is made and it is accepted 
by the assured and the said Daniel K. McMillen upon the express 
condition that if the amount of any annual premium herein provided 
for is not fully paid, with the interest due thereon on the day and in 
the manner so provided for, then this policy shall be null and void 
and wholly forfeited, and also that no agent of this company, except 
the president or secretary, can waive such forfeiture, or alter this or 
any other condition expressed in this policy, * * * * and it is also 
a condition of this policy, accepted by the assured therein, that in 
case it becomes null and void for any of the above causes, or by for- 
feiture, or otherwise, all payments of premiums made thereon, and all 
dividend credits. accruing therefrom and remaining unpaid, and all 
apportionments of profits thereto, shall also be null and void and 
shall not constitute any claim against the company to any party. * * * 
Said company shall have a right to set off any demand they shall have 
against said assured, her assigns or representatives, arising incident- 
ally to, or in connection with, this insurance, against any claim for 
which this company shall be liable thereon.” 

It was likewise provided that the contract should not be binding 





1874.] Union Mut. Life Ins. Co. vs. McMillen. 459 


until the advance premium was paid. In the margin of the policy is 
the following : 


“Special Agreement.—It is expressly understood and agreed, and 
this policy is accepted by the assured upon the condition that if at 
any time any note, check, or draft (other than the usual premium 
note for one half the annual premium) shall be given in payment or 
part payment of any premium then due, or to become due, for or on 
account of this policy, and such note, check or draft shall not be paid 
according to the provisions thereof, then this policy shall become im- 
mediately void, and the company be thereby released from all obliga- 
tion under it, and after these annual premiums herein provided for 
have been fully paid, the company will at any time pay the holder of 
this policy its fair value in cash upon its surrender while in force, or, 
in lieu of such value, a paid-up policy for an equitable amount will 
be granted.” 


Following the signatures of the officers of the company is the fol- 
lowing provision : 

“The annual premium required to keep this policy in force must be 
paid on or before the day it falls due, or the insurance under it ceases 
and the policy is void. The company are under no obligation to re- 
new or revive it; should they upon any occasion do so, by the accept- 
ance of the renewa] premium, each such acceptance must be consid- 
ered an independent act of grace or courtesy, in no wise creating an 
obligation or precedent for waiving any forfeiture, or any condition in 
the policy in regard to future nonpayments of premium. Premiums 
are payable at the company’s office in Boston, Massachusetts, and no 
agent or other person whatever is authorized to collect payment else- 
where of any annual premium to continue this policy in force, except 
with a special certificate of such authority, signed by the secretary of 
the company, stating the specific payment for which it is issued, and 
attached to which must be the receipt to be given for that payment, 
and such special certificate is the only evidence of the policy-holder 
of the authority of any person to receive the renewal premium.” 

Under the rules of the company, the assured was allowed to pay 
the reserve premiums as follows: One half ina premium note due 
at five years ; one half of the remainder in cash, and the other half 
in a note due in six months, the notes bearing interest. 

At the trial three notes were produced by the defendant, which 
were given in evidence by the plaintiff. Two of these were premium 
notes and were alike except as to date. One was dated December 
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1st, 1867, and the other December Ist, 1868. The following is a copy 
of the last named : 


“ Bellefontaine, 1st December, 1868. $16. Five years after date I 
promise to pay the Union Mutual Life Insurance Company, or or- 
der, sixteen dollars with interest annually, at six per cent., for value 
received. And it isan express condition of the acceptance of this note 
by the said company in part payment of the annual premium for policy 
No. 23,789, which condition is fully agreed to by the promissor herein, 
that such acceptance shall in no wise affect the condition in said poli- 
cy, respecting the forfeiture thereof, in case of the nonpayment of 
any portion of said annual premium, and that if the interest on this 
note is not paid annually, or the note itself at maturity, then all ben- 
efits which full payments in cash of said annual premium would have 
secured, shall become immediately void and forfeit to said company. 

* Nonforfeitable, No. 23,789. D. K. McMrten.” 


The third was payable in six months, and was called a cash note. 
Of this the following is a copy : 


“ Union Mutual Life Insurance Company, directors’ office, 80 Wash- 
ington Street. $8. Bellefontaine, 1st December, 1868. For value 
received I promise to pay to the Union Mutual Life Insurance Com- 
pany, or order, eight dollars, in six months, without grace, (waiving 
notice,) with interest, being in part payment of the annual premium 
on policy No. 23,789, issued by said company ; and all benefits which 
full payment in cash of said annual premium would have received, 
shall become immediately void and forfeit to said company if this 
note is not paid at maturity. Payable at Bellefontaine, Ohio. 

“ Nonforfeitable. D. K. McMitev.” 


E. Durkee was the agent of the company at Bellefontaine during 
the transaction in question. It does not appear at what time the 
policy was delivered by the agent, nor at what time he received the 
first premium. It does appear from his testimony that the first pre- 
mium was reported to the company as settled in his report made the 
15th of December, 1868, and that the first premium note and the re- 
mainder of the first premium in cash were then transmitted to the 
company, the receipt of which was duly acknowledged. No reference 
was made in this report to the premium which became due December 
Ist, 1868. 

Durkee was a witness for the plaintiff. It also appears from his 
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testimony that on the 1st of December, 1868, when the premium for 
the second year became payable, he was absent. On the 11th of the 
same month, a few days after the agent’s return, McMillen came to 
him and executed the premium note for $16 and the cash note for 
$8, dating both as of the 1st of December ; but no money was paid. 
McMillen requested the agent, when he was about to remit to the 
company, to call on*him at the post-office and get the money, which 
the agent promised to do. When the agent was about to make his 
next remittance, he called on McMillen and said to him he would like 
to have the cash part of his renewal for 1869—$8.32. McMillen re- 
marked that he was busy making up the mails, and had not then 
time to stop, and asked the agent if he would not be remitting again 
in afew days. The agent answered that he would be, and said that 
when he next remitted he would let McMillen know. This was the 
last conversation between them. The agent states that when he 
made his next remittance he never thought of McMillen. 

McMillen died on the 2nd day of March, 1869. On the morning 
of that day, and while McMillen was in a dying condition, the policy 
in question became the subject of conversation between Durkee, the 
agent, and some others, who were friends of McMillen. Durkee in- 
formed them of the facts in regard to the last premium. On one of 
them expressing regret that the money had not been paid, Durkee 
stated that he did not think it would make any difference whether 
the money was paid at that time or not, that he considered it his 
fault, and not MecMillen’s. 

One of them remarked, that if he had the money he would pay the 
amount of the unpaid premium, and expressed a desire to borrow the 
money for the purpose. Durkee handed him $10, and gave him di- 
rections to deposit it in bank to Durkee’s credit. The $10 was on 
the same day so deposited, but before the deposit was made McMillen 
died. 

On the same day Lyman Dow paid Durkee $10, for which he took 
a receipt ante-dated to February 2nd. A copy of the receipt is as 
follows : 


“Received of L. Dow for D. K. McMillen, to be credited on life in- 
surance policy, this 2nd day of February, 1869. E. Dorxezz.” 


On March 4th Durkee reported the policy to the company as re- 
newed December 11th, 1868, and inclosed the two renewal notes be- 
fore referred to, and $9.32, the cash part of the premium. The re- 
port of this renewal was made by adding it to his previous monthly 
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report of February, which had been returned to him by the company 
for certain corrections. At the same time he advised the company of 
MeMillen’s death, and in explanation of the omission to include the 
renewal of this policy in his former report he said : 

“On the 11th December he came to my house and executed the 
notes I here inclose, and it was my fault their not being put ina 
former report, he saying to me, ‘ When you want the cash call at the 
post-office,’ he being clerk there. My report 15th December, 1868, 
should have included his account, but as I went to the bank for the 
draft I called but did not find him, and did not send the renewal.” 

In the letter of the president of the company acknowledging the 
receipt of the letter of Durkee of March 4th with the inclosures, he 
states that it appears from the report that the renewal premium on 
this policy, which was due December Ist, was not paid until Decem- 
ber 11th. He further states that Durkee was not authorized to re- 
ceive it then, and that the policy was not in force March 2nd, when 
MeMillen is reported to have died. 

A correspondence followed between the president of the company 
and Durkee, on the subject of this policy, which it is not deemed ne- 
cessary here to notice. 

On the 25th of May, 1869, the superintendent of agencies of the 
company went to Bellefontaine to investigate the facts in regard to 
the payment of the premiums on the policy. On ascertaining them 
to be as before stated, he tendered back the money paid on the last 
premiums ; bat the tender was refused. The two notes taken by 
Durkee on December 11th, 1868, and forwarded to the company 
March 4th, 1869, were not tendered back. On these facts the court 
(trial by jury having been waived) found for the plaintiff. A motion 
for a new trial was made by the defendant, on the ground that the 
finding was against the evidence, and against the law. This motion 
was overruled and judgment rendered for the plaintiff. 

The case was taken on error to the District Court, where it was re- 
served for decision by this court. 


Wuirr, J. 


‘ It is admitted by the pleadings that the plaintiff in error is a for- 
eign corporation, and at the time of the issuing of the policy and un- 
til after the matters in controversy arose, it had failed to comply with 
the requirements of the act of April 16th, 1867, “for the incorpora- 
tion and regulation of life insurance companies.” S. and §. Sts., 218. 
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By this statute it is declared, among other things, not to be lawful 
for any agent to act for such corporation, in taking risks, collecting 
premiums, or in any manner transacting the business of life insur- 
ance in this State, except upon compliance with the provisions of the 
act. 

The party violating the act is declared to be subject to a penalty of 
five hundred dollars for such violation, which is to be sued for and re- 
covered in the name of the State. 

The company claims that its failure to comply with the statute ren- 
ders the policy void, while it is insisted on the part of the assured, 
that the effect of the statute is not to invalidate the policy, but to ren- 
der a compliance with its terms by the payment of premiums unne- 
cessary to the maintenance of her action. 

Neither of these propositions can be supported. The prohibition 
in the statute is against persons acting for companies that have not 
complied with the prescribed conditions. Such persons alone are 
made subject to the penalty. 

Whether the statute was meant to invalidate policies issued by 
companies in contravention of its provisions, is to be determined 
from a consideration of the statute as a whole. 

The object of the act is not to make the business of life insurance 
unlawful. The statute is designed for the protection of policy-holders, 
and others dealing with insurance companies. To this end it is made 
unlawful for persons to act on behalf of such companies until the 
provisions of the statute have been complied with. But we do not 
think it was intended to devolve on persons dealing with the com- 
panies the duty and risk of ascertaining whether they had complied 
with the statute. On the contrary, it seems to have been the inten- 
tion of the legislature to rely on the penalties imposed as sufficient to 
insure such compliance. 

In regard to the claim that notwithstanding the company is bound 
by the policy, yet the other party is relieved from performing its con- 
ditions, it is only necessary to say, that if the policy operates at all, it 
must operate according to its terms. The plaintiff's action is founded 
on the ‘policy, and was brought to enforce it against the company. 
The liability of the company under the agreement cannot be separated 
from the conditions on which it was made, and in undertaking to en- 
force it, the plaintiff is bound to show that these conditions have been 
performed. 

As the statute does not render the policy void, the main questions 
arising in the case are : 
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1. Was the policy at the time of the death of McMillen a valid and 
subsisting obligation against the company ? 

2. If it was not, did the company, by its subsequent conduct, ratify 
the previously unauthorized acts of the agent in receiving payment 
of the premium which became due on the 1st of December, 1868 ? 

In considering the first question, it is to be observed that the body 
of the policy contains a provision which declares that the policy is 
made and accepted upon the express condition that if the amount of 
any annua: premium is not fully paid, on the day provided for, then 
the policy shall become null and void and wholly forfeited, and also 
that no agent of the company, except the president or secretary, can 
waive such forfeiture, or alter that or any other condition of the pol- 
icy. 

The parties were at liberty to contract in their own terms, and 
where no rule of law or public policy is contravened, the terms thus 
employed must furnish the standard for determining the rights of 
the parties under the contract. 

By the terms of this poliey full payment of the annual premium on 
the day provided for, was necessary to its renewal or continuance. 
As a consequence of the failure to make such payment, it is expressly 
declared that the policy shall become “ null and void and wholly for- 
feited.” Hence if there was no authorized extension of the time of 
payment, the policy had ceased to be operative long before the ter- 
mination of the life insured. 

This brings us to the question as to whether Durkee, the agent, 
had authority from the company to extend the time for paying the 
premium, or to bind the company by receiving it after default. 

It is declared in the policy that no agent of the company, except 
the president or secretary, can exercise such authority. Nevertheless, 
it was competent for the company to invest Durkee, or any other of 
its subordinate agents, with like authority, if it saw fit todo so. But 
the authority must exist before effect can be given to the act of the 
agent varying an express condition of the policy after it has once 
taken effect. 

The authority may be express, or it may be implied from the pre- 
vious dealing between the company and its agent, or from other cir- 
cumstances. But in whatever form its existence is asserted, the bur- 
den of proving it is on the party claiming the benefit of its exercise. 

The evidence as to the mode of doing business between the com- 
pany and the agent is limited to what appears in the statement. Nir 
is there any evidence showing the system or method adopted by the 
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company for conducting its business from which the authority claimed 
for the agent can be inferred. And after careful consideration of all 
the evidence in the case we are unable to discover any sufficient 
grounds to warrant the conclusion that the agent was authorized to 
extend the time of payment or to bind the company by waiving the 
default. 

We have no hesitation in saying that there is sufficient in the case 
to show that it was the duty of the company to afford the policy- 
holder the opportunity of paying the premium at Bellefontaine, 
where the agency was established and the policy taken; and al- 
though the agent was absent at the time the premium became due, it 
does not appear that McMillen was ready or desirous to pay it dur- 
ing his absence. On the contrary, on the agent’s return, which oc- 
curred within a few days, McMillen had the opportunity to make the 
payment. He gave his notes for part of the premium, but neglected 
then to pay the part that was due in money, as he also did on one or 
more subsequent occasions when called on for it. The consequence 
was that the policy, at the time of his death, did not subsist as a valid 
obligation of the company. Nor do we think the company, under the 
circumstances, can be held to have ratified the act of the agent in re- 
ceiving payment after the policy had lapsed and the life insured had 
ended. 

Ratification by the company implies a knowledge on its part of the 
facts, or a case in which it was its duty to know them. Durkee was 
evidently acting in the interest of the plaintiff in concealing the facts 
from the company. This is apparent from the circumstances con- 
nected with the receiving of the money, from antedating of the re- 
ceipt, and from his report to the company. There was no change of 
circumstances between the time the money was received and the 
time it was tendered back, that can affest the rights of the parties. 

We think there is nothing, therefore, to estop the company from 
showing the facts, and it is apparent that as soon as the truth became 
known the company tendered back the money. Neither do we think 
the retaining of the notes by the company to the time of trial could 
be held to give effect to the policy. The notes and the policy are to 
be taken together as parts of the same transaction. The policy is ex- 
pressly referred to in the notes. In the premium notes it is stipulat- 
ed that their acceptance is in no way to affect the condition of the po- 
licy respecting the forfeiture thereof. 

The other note is stated to be given in part payment of the annual 
premium on the policy ; while the policy itself provides that it is to 
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become void if the annual premium is not fully paid at the specified 
time. On the forfeiture of the policy, the consideration of the notes 
failed, and they ceased to be collectable. The failure of the company 
to tender them back was, therefore, a matter of no materiality to the 
rights of the parties. 

There are cases, no doubt, in which equity would relieve against the 
forfeiture of a policy, or the company would be estopped from insist- 
ing upon it. But'the evidence does not bring this case within either 
class. And while it is true that in life policies punctuality in the pay- 
ment of the premiums is of the substance of the contract, yet it is also 
true that it is a contract eminently requiring good faith both on the 
part of the company and of the policy-holder. 

The motion for a new trial ought to have been granted. The judg- 
ment will, therefore, be reversed and the cause remanded for a new 
trial. 

Day, C. J., MoItivame, Weicn and Sronz, JJ., concurring. 





CASES DECIDED IN THE LOWER COURTS. 


AVERAGE CLAUSE. 
Superior Court, City of New York.—General Term. 


CARLISLE NORWOOD, Recervez or LORILLARD FIRE INS. CO., 
vs. 


THE RESOLUTE FIRE INSURANCE CO.* 


Samm vs. Same, No. 2. 
Same vs. Same, No. 3. 
Samz vs. Same, No. 4. 


{n the policy of reinsurance there were written these words, ‘‘loss, if any, payable 
pro rata with the reassured.” 

Held, that this was an elliptical clause, and that the proper meaning of it is as fol- 
lows: The loss under this policy is payable by the Resolute pro rata with the 
loss payable by the Lorillard under the primitive policy. 

Held, that the word ‘‘ with” refers to the amount of the loss to be paid, and not to 
the time of its payment. 


Held, that ‘loss Ds, peel means loss to be paid, inasmuch as the insurer contracts 


that the loss shall be paid, and, therefore, if in case of loss under the primitive 
Berge the plaintiff should be bound to pay not-the whole of the sum insured 
ut a percentage of that, then the defendant is bound, in pa ying the loss of the 


plaintf to pay the same percentage of the sum covered by the policy of rein- 
surance. 


These four actions were brought upon policies made by the defen- 
dant reinsuring the company, of which the plaintiff was receiver, 
against loss on certain property, the owners of which property had 
been insured upon the same property by the receiver’s company. 
Each of the policies of reinsurance contained immediately after the 
description of the property, upon which the reinsurance was made, 
the following written clause: “Loss, if any, payable pro rata with 
the reassured.” The policies also contained the following among 
the usual printed clauses: ‘‘ Reinsurance, in case of loss, to be set- 


* Decision rendered December 3st, 1873. _ 
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tled in proportion as the sum reinsured shall bear to the whole sum 
covered by the reinsured company.” The complaints set forth these 
two clauses in full, and, among the other ordinary allegations, con- 
tained the allegation that due notice and proofs of loss were made by 
the receiver’s company, and were received by the defendant. The 
complaint contained no allegation of any payment by the receiver or 
his company to the primitive assured. 


CaruistE Norwoop, Jr., for Plaintiff. 
D. D. Lorn, for Defendant. 


Sepewick, J. 


The Lorillard Fire Insurance Company insured “Gage Bros. & 
Rice against loss or damage by fire to the amount of fifteen thousand 
dollars” on specified property. The defendant, the Resolute Fire 
Insurance Company, made its policy in which they do “ reinsure Lo- 
rillard Fire Insurance Company on property of Gage Bros. & Rice 
against loss or damage by fire to the amount of five thousand dollars,” 
the property being that specified in the policy made by the Lorillard. 

In the policy of reinsurance there were written the words “ loss, if 
any, payable pro rata with the reassured.” The other conditions and 
agreements of the policy were printed. One of these was “ reinsur- 
ance, in case of loss to be settled in proportion as the sum reinsured 
shall bear to the whole sum covered by the reinsured company.” 

The controversy relates to the construction of the written clause, 
“ Loss, if any, payable pro rata with the reassured.” Evidently this 
is elliptical, and words must be supplied to find its meaning. 

There is no sense in the words, the loss is to be paid with the 
Lorillard Insurance Company, or the loss is to be paid proportional- 
ly with the Lorillard Fire Insurance Company. If you suppose that 
this obscurely, although by an incorrect use of words, intimates that 
the Resolute Company is to pay the loss with or proportionally with 
the Lorillard Company, there would then be a reference to but one 
loss—viz., that which was the subject of the policy of reinsurance. It 
‘ is not meant that this should be paid to the Lorillard, by the Resolute 
and the Lorillard each paying a certain portion of it. The loss men- 
tioned, it was intended, should be payable pro rata with something 
else than itself. The parties had in view two losses. One, and that 
which was specified, was provided for by the policy of reinsurance. 
The other, and which must be understood, was provided for by the 
primitive policy. 
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“Loss payable,” is a technical term. The insured suffers a loss. 
The insurer, of course, does not pay this loss itself. A sum of money 
is paid, or agreed to be, as an indemnity for the loss. Policies pro- 
vide how this sum shall be fixed, and when it is paid, the usage is to 
say that it pays the loss ; although it may be that the sum paid is not 
in fact a compensation for the whole loss. The claim in question had 
in view this character of the two losses payable. It should be read 
as follows: The loss under this policy is payable by the Resolute 
pro rata with the loss payable by the Lorillard under the primitive 
policy. Itis the equivalent of saying that the Resolute is bound to 
indemnify the Lorillard in the sume proportion that the Lorillard is 
bound to indemnify Gage Bros. & Rice. 

Other cases, which have involved the construction of a clause partly 
like this, differ from it, because the words in these were “pro rata and 
at the same time.” We have not to consider what would be meant 
by these latter words. They are not before us. The clause here sim- 
ply says, that the Lorillard loss is payable pro ra/a or proportionally 
with the loss payable to Gage Bros. & Rice. 

The defendants here insist that the stipulation refers to the fact 
of payment by the Lorillard, that the Resolute is to pay with the 
Lorillard—i. e., at the same time with, or eontemporaneously. This is 
supported only by the use of the word “ with ;” if the word “as” had 
been used, or “in proportion to,” instead of “pro rata with,” I do not 
think there would be any doubt that the reference was to the amount 
of the loss to be paid, and not to the time of its payment. It is, how- 
ever, urged that the amount to be paid by the reinsurers is meant to 
be fixed by the fact of payment of the loss under the primitive policy, 
and that until the latter is paid there is no way of fixing what the de- 
fendants are to pay. The defendants’ counsel contend that the clause 
means “that the loss is to be paid by the reassurers in the same 
ratio as it is paid by the reassured. We think that the first mistake 
here is in not making the clause refer to the two losses that we have 
noticed. 

There is, however, another mistake that more closely concerns the 
immediate point considered. “Payable” is expressive of obligation 
to pay. “Loss payable” means loss to be paid, inasmuch as the in- 
surer contracts that the loss shall be paid. The same element is 
present in the “loss payable” by the Lorillard. So that instead of 
saying “ the same ratio as it is paid,” it should be “in the same ratio 
as it is to be paid” by the Lorillard—i. e., in the ratio as the Lorillard 
is bound to pay the loss of Gage Bros. & Rice. 
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Therefore, if in case of loss under the primitive policy, the Loril- 
lard should be bound to pay not the whole of the sym insured, but a 
percentage of that, then the Resolute is bound, in paying the loss of 
the Lorillard, to pay the same percentage of the sum covered by the 
policy of reinsurance. 

This construction sustains the rulings made by the learned judge 
at the trial, the exceptions to which are the subject of the appeal. 

We do not see how any other construction can be maintained. The 
only other alternative would be to reject the clause altogether as un- 
certain and vague. 

It is said that the clause should not be interpreted in this way, be- 
cause such a provision is made in other parts of the policy, which are 
printed, and this should be held to mean something more, especially 
as it is in writing. 

Without going into unnecessary particulars, we say that from a sur- 
vey of the whole policy, it does not appear that it has been framed 
with the purpose of giving to the provisions separately a separate 
meaning, so that each shall do a particular service. The contrary 
appears. The clause in question is so obscure that we cannot see 
that it was meant intentionally to vary the general obligation of the re- 
insurer—that is, to pay the sum, which it becomes bound to pay, be- 
fore the reinsured has made any payment on the policy insured by it, 
And in its obscurity, if we give it any interpretation, it is one which 
presents no ambiguity. We could not, therefore, simply because the 
other parts of the policy make a similar provision, decide that the 
clause should be made to signify what in fact it does not. 

The exceptions should be overruled, and the plaintiff have judg- 
ment on the verdict with costs. 

Monet and Courtts, JJ., concur. 
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WAGER POLICY—INTEMPERANCE. 
District Court, Philadelphia, Penn. 


FOX 
vs. 
PENN MUTUAL LIFE INS. CO. 


Wager Policy.—Held, that it is illegal for one man to bet upon the life of another, 
and to insure a man’s life for $10,000 because he owed $10, is simply a gam- 
bling transaction. 


Warranties.— Held, that warranties constitute a condition of the contract, and must 
be specifically fulfilled. 


Intemperance.—Held, that the question is not whether the insured died of intem- 
perance, but whether the company took the risk of a sober man. 


On the 13th day of May, 1872, Robert Fox made application to 
the Penn Mutual Life Insurance Company for a policy for $20,000 
on the life of John Clark Lee, which was accepted. The policy was 
issued under date of the fifteenth day of May, given to the agent 
through whom the application was made, and by him delivered to Mr. 
Fox. The premium was to have been paid partly in cash and partly 
by note. Mr. Fox paid the amount required in cash, being $460.86, 
but never executed or delivered the note for the balance. On or about 
May 20th—less than a week after date of the policy—the president 
heard some reports relative to the character and habits of Lee, so en- 
tirely at vaciance with his statements made in the application and in 
his medical examination, that an investigation was at once ordered, 
and in a few days it was ascertained that all the reports referred to 
were entirely trustworthy. The’ president immediately wrote Mr. 
Fox, requesting him to call at the office of the company, which he 
did. He was informed of the results of the investigation and charged 
with knowledge of the facts. To this he made no denial. The presi- 
dent then stated to him that the policy would never have been issved 
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had not the truth been concealed and facts misrepresented, and pro- 
posed to return him the premium which he had paid and cancel the 
policy. 

He refused to take the money, and declined to surrender the policy. 

The president then had prepared and served upon him a formal no- 
tice, refusing to pay the policy when due, tendering the premium 
paid, and refusing to accept any further premium. 

The policy was then ruled off the books of the company, and the 
premium received ($460.86) passed to the personal credit of Mr. Fox, 
where it now stands subject to his order. Of this action Mr. Fox 
was fully advised. 

No further steps were taken in the matter, nor was any tender ever 
made by Mr. Fox of the balance of the premium. Before the next 
annual premium would have been due Mr. Lee died, and Mr. Fox 
demanded the amount of the policy. Payment was refused. Upon 
the trial of the cause the plaintiff put in evidence the policy, proved 
the death of Lee some nine or ten months subsequent to the date of 
the policy, and attempted to prove an insurable interest simply by his 
own oath. He admitted that he had no note, check, receipt, entry on 
cash-book or check-book, or scratch of a pen of any kind to substan- 
tiate his statement, and that he had no witness to the existence of the 
indebtedness except himself. 

The defense set up as their reasons for resisting the claim— 

1. A cancellation of the policy, as already detailed. 

2. The total want of insurable interest on the part of Robert Fox 
in the life of Lee. 

3. Gross and fraudulent misrepresentation in the application for 
the policy and to the medical examiner ; and 

4, Preparation of Lee for the medical examination by means of 
Turkish baths, clean clothing, ete. 

They put in evidence the application, in which Lee. stated, among 
other things, that he had always been sober and temperate ; that he 
was an advertising agent ; that he was in good health, and that he 
had concealed nothing with which the company ought to be made ac- 
quainted ; and the certificate of the examiners, to whom Lee had 
stated that he did not use any spirits, opium, or tobacco, except an 
occasional cigar. 

They then, by witnesses, traced Lee step by step, for the ten or fifteen 
years previous to his death, in New York, Washington and Philadelphia, 
and showed that he had been a habitual hard drinker; a man of notori- 
ously bad habits; a man whose employments had been those of keeping 
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bar and distributing theatre bills; and that at the date of the insurance 
he was a doorkeeper and distributor of play-bills at the plaintiff’s vari- 
ety theatre. Over forty witnesses testified with reference to his intempe- 
rate habits. Witnesses were then produced to prove by Lee’s own de- 
clarations that he had been attacked with mania-a-potu ; that he was 
sick and suffering from dissipation ; and that prior to the effecting 
the insurance Mr. Fox had, for a short time, kept him from liquor, 
supplying its place with other stimulants ; had sent him to the Turk- 
ish baths, had given him clean clothing, and thoroughly prepared him 
for the medical examination, with the character of which he (Fox) 
was himself perfectly familiar. 
The court declined to admit this testimony on legal grounds. 


Sarswoop, J. 


This is an action brought upon a policy of life insurance. The de- 
fendant is engaged in that business—the Penn Mutual Life Insur- 
ance Company. It seems that the plaintiff, Robert Fox, procured to 
be issued a policy upon the life of one John Clark Lee, for the sum 
of $20,000. This policy was dated, or issued, it don’t make any mat- 
ter which, on the fifteenth of May, 1872, and before a year had ex- 
pired the person whose life was insured died. This kind of a con- 
tract is what is called and termed in law a contract of indemnity only. 
It is not lawful for a man to bet upon the life of another party any 
more than it is lawful to bet on anything else. I could not go to an 
insurance company and insure the life of John Smith, and pay the 
premium, merely taking the venture whether Smith lived or not. 
That would be a wager on a policy the same as any other wager 
which the law frowns upon and discountenances. It is essential 
therefore that the plaintiff should show an insurable interest in the 
life of the man insured, and perhaps that is the first feature of the 
case you have got to consider—whether Robert Fox has satisfied you, 
by his own testimony, that he had an insurable interest in the life of 
Jobn Clark Lee. You have heard the testimony. He claims that 
Mr. Lee was indebted to him in the sum of $20,000 and more, and 
you have heard how he has explained that fact. It is, perhaps, not 
impossible. Perhaps there are people of such a character in the 
world in regard to whom you might say it is not impossible that they 
would have a debtor owing them $20,000, and from whom they had 
not a single scrap of paper, and against whom they had not made an 
entry. It is not a very usual thing,I think. It is for you to say, after 
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Mr. Fox’s testimony, whether you believe this story ; whether you 
are satisfied, upon his testimony, that he was his debtor; that he had 
an insurable interest in the life of John Clark Lee, and to what ex- 
tent, for a man cannot exceed the extent of his insurable interest by 
his policy. If a man should owe me ten dollars, I cannot go and in- 
sure his life to the extent of ten thousand dollars, because that would 
be nothing but a simple gambling transaction, to the extent to which 
the policy was made beyond the interest in the life. The interest of 
the creditor in the life of the debtor is to the extent of the debt—to 
secure himself against loss by the loss of the life of the debtor. 
That is the first question, and it is the question you have got to de 
cide preliminarily. Of course, if you find on this testimony you do 
not believe that Fox had any insurable interest in the life of Lee, 
there is no use going further in the case. I should state that a con- 
tract of insurance is a contract of indemnity, however.* It requires 
the utmost good faith in both parties, and especially in the insured— 
unlike other contracts in that respect, in which all the parties are at 
arm’s-length. The insured are the people who know ; the insurers 
are those who do not know, and therefore whatever is said by the in- 
sured to the insurers must be true. These are what are called in law 
representations. Whatever the insured says must not only be true, 
but he must conceal nothing. However, there is another class of 
cases consisting of what is termed warranties. That is, the parties 
agree that a certain state of facts shall constitute a condition of the 
contract. And these are sometimes implied, and sometimes ex- 
pressed. For example, in the case of a vessel going to sea. It is an 
implied warranty that she is seaworthy. It is made a condition of 
the validity of the contract that she is seaworthy at the time the voy- 
age commences, and if she turns out otherwise the policy is void—it 
is good for nothing. It may have been burned up at sea; it may 
have been captured and carried away by pirates; or it may have 
- been lost in any other way, so as not to be traced to any unseaworth- 
iness, still the policy is void, in point of fact, if the ship was not sea- 
worthy. I would only state that by way of illustration. Now, the 
answers given to these questions attached to this contract are not 
representations. If they were representations, the only question 
would be are they bona fide? But they are what are termed war- 
ranties. It is agreed by the terms of the contract that the answers to 


* Per contra, see opinion of Mr. Justice Clifford, in the case of Phonix Mutual Life Ins. Co. 
vs, Bradley, U. 8. 8. C., and cases cited, 1 Ins. Law Journal, p. 659. 
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these questions are true, and whether he believed them to be so or 
not, whether mistaken or not, Mr. Fox has agreed that he would be 
answerable for the answers made by Lee that they were true, whether 
Mr. Fox believed them to be true or not; or whether Mr. Lee be- 
lieved them to be true or not. If, in making such a contract, a party 
makes a mistake, the insurer—the company—have got to depend upon 
these answers, and they have a right to execute the contract upon the 
footing that they are all strictly true; that is, what it is agreed it shall 
be. It is made a condition of that contract. This is the differ- 
ence between warranties and representations, and these are warrant- 
ies, the answers are warranties. 

Proceeding a step further. The next question which seems to arise 
is whether or not the answer contained in the application was the an- 
swer which Mr. Lee made, because there is no doubt, I think, that if 
_ a fraudulent or different answer was put down, other than what he 
said, as, for example, it had appeared clearly that Mr. Lee had said 
to Mr. McBride, when he was stating his answers, the answer to this 
question, “ Are you always sober and temperate?’ if he had said, 
“No, I am a hard drinker, and often drunk,” and if Mr. McBride 
had put down this, the company could not have set up this defense. 
It would have to be considered that the answer would have to be as 
Lee gave it. In the first place, there is some contradiction as to 
whether it is true that Mr. Lee made any different answer from what 
was put down there. Two witnesses have testified in regard to this 
—Mr. Underhill and Mr. McBride. Mr. McBride fully admits that 
he took Underhill aside, and asked him that question, and he made 
the answer that he said Mr. Lee made to him. If you believe Mr. 
McBride, there is an end to it. But suppose you do not believe Mr. . 
McBride ; what does it amount to what he says Lee said? Because, 
if this is substantially “Yes,” it is exactly the same thing. It is not 
necessary that the precise words should be put down. Ifthe jury find 
that the answer was substantially, “ Yes, I am a temperate man,” that 
justifies Mr. McBride in putting down the word “ Yes,” and Mr. Lee 
was perfectly satisfied, for he signed the application ; and I suppose 
the jury would have a right to suppose and conclude that he knew 
“Yes” had been written down there. He may have said, “I take a 
drink once in a while ; I take a glass or two when I want it.” But 
don’t that mean, “I am a temperate man?” Does that mean any- 
thing contradictory to what we understand asa temperate man? Isn’t 
it saying, in effect, “ Yes, I am a temperate drinker ?” 

Now what is the meaning of these words in the fifth question, 
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“ Have you always been sober and temperate?” What is the mean- 
ing of that? It don’t mean total abstinence. We are to give these 
words the common, ordinary interpretation. It don’t mean a man 
who has signed the pledge never to touch a drop. It does not mean 
total abstinence from drink, and there is no man who takes a glass or 
two when he feels like it who would not describe himself, in answer to 
this question, a sober and temperate man. 

As to the question of what constitutes sobriety or to mean a tem- 
perate man, I suppose there are classes of people in the community 
who hold different opinions. There are men of extreme opinions on 
the subject of temperance that would put down a man as intemper- 
ate who ever took anything—whose motto is “touch not, taste not, 
handle not,” and who consider a man in the highways of ruin who 
ever touches anything stronger than water. But that is not the rule 
to be applied here. On the other hand, there are a elass of people 
who would drink a great many times a day and become very much 
under the influence of liquor, who, perhaps, because they never be- 
come what is termed “dead drunk,” would say, if they were asked 
this question, “I take an occasional glass ;” or, “ Yes, I occasionally 
drink too much.” Well, I need not say to you that an occasional de- 
bauch even would not make a man of intemperate habits. I take it 
that this question means habitual intemperance. Especially it means 
so when you consider that word “always.” If the question to be put 
to a man obtaining a life insurance policy is, “ Have you always been 
sober and temperate ?”—if that means “ever drunk in your life,” I 
am afraid that there would be a great many people who never would 
get their lives insured. There are very few who have not some time 
or other, young or old, been drunk, literally and fully, and are con- 
scious of it, so they could not give an affirmative answer, if such was 
the meaning of it. But this is not the meaning. It means habitual 
drunkenness. So much for that. You have had a great deal of tes- 
timony brought to bear upon that question, and the question for you 
to determine is: Are you satisfied upon this testimony that upon 
that day, the 15th of May, 1872, John Clark Lee was a man of tem- 
perate habits? That is the meaning of temperate man. It is not 
necessary to be dead drunk every day. That a man’s life may be in- 
jured—that is the question ; the risk is the thing, and I will consider 
that directly. The risk may be increased by habitual drinking every 
day of an amount of liquor that perhaps would not at all affect his 
head or his legs. I am not going to say anything to you on that 
question. It is a pure question of fact. You have heard the evidence 
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of all the witnesses. It is for you to say whether or not which side 
you believe. It seems a little strange, perhaps, to a looker-on of this 
scene, who does not know the witnesses personally, that there should 
be twenty or thirty witnesses on the part of the defendant, most of 
whom say they never saw the man sober, and eight or ten examined 
on the part of the plaintiff who say they never saw him drunk. And 
yet I do not know that they are irreconcilable. Some men’s periods 
for getting drunk do not occur until the latter part of the day. A 
man may be in the habit of keeping himself perfectly sober from the 
time he gets up until an advanced period of the day, and then it 
would be very easy to call a large number of witnesses who were only 
in contact with him during the early part of the day, who would all 
swear, with perfect truthfulness, “I never saw him drink, and I never 
saw him under the influence of liquor. I think him a perfectly tem- 
perate man ;” and yet you might go and find just as many witnesses 
who were in the habit of meeting him after nightfall or at bedtime, 
and who might say with just as much truth, “I never saw that man 
sober.” There should be a way to reconcile this testimony. I do 
not think it is applicable in this case. I only call your attention to 
the fact, and say that there is some difference to be made between af- 
firmative and negative testimony. Some say they saw him drunk. If 
you have confidence in their testimony, it, of course, should be worth 
more in the estimation of the jury than that from the same number 
of people who merely say they never saw him drunk. 

But, gentlemen, there is one thing that you are not to be under 
any misapprehension about. From the course of the evidence in the 
case, and from the course the case itself has taken, one would be apt 
to suppose—a mere spectator looking on this scene—that the ques- 
tion was whether John Clark Lee died of intemperance. That is 
out of the question. You may be perfectly, satisfied that intemper- 
ance had no effect in producing the death. That is not the question. 
As the counsel for defense has very properly stated to you, if he had 
fallen down dead in the street, if he had been accidentally de- 
ceased in any other way, the same question would have been here. 
The fact of his death from any other cause does not affect this. The 
question is whether the insurance company took the risk. They 
claim they took the risk of a man who was of temperate and sober 
habits ; they did not care to take the risk of a man who was other- 
wise. And therefore I come, irrespective of this fact of whether 
this drunkenness on the part of John Clark Lee had diseased his 
liver or any other function of his body, or had been the immediate, 
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the approximate, or the remote cause of his death. If, in point of 
fact, John Clark Lee was an intemperate man at the time this policy 
was issued, your verdict should be for the defendant. It is very true, 
and that is the only point in which this medical testimony, this ex- 
hibition of learning about livers, etc., is of any consequence. It may 
be considered as auxiliary evidence. If you are satisfied that this 
man was drunk, and was an intemperate man, the existence of these 
signs in the body may, on the one hand, confirm it, or, on the other, 
may contradict it ; for it is certainly just as true that,as a long 
course of intemperance would produce a diseased liver, I suppose 
you would draw an inference that a long course of intemperance 
would produce a disease in other portions of the body elsewhere— 
that some other parts of the body would be affected by the intemper- 
ate use of ardent spirits. So it-is an argument that would work one 
way or the other, according to the testimony given in the case. 

I don’t know that there is anything further that I should say to 
you in this case. There are certain points proposed to me on the 
part of the counsel of the plaintiff. It is one of the operations of the 
law ef this State that a party has a right to catechise the judge, to see 
whether he understands his business. 

First. This is a contract to pay Robert Fox, and that there is no 
evidence of any warranty or misrepresentation by him. 

Well, that is true. It is a contract to pay Robert Fox, and there is 
no evidence of any warranty or misrepresentation by him ; but it is 
a totally immaterial point, because, supposing that there was no evi- 
dence of any guaranty or misrepresentation by him, if the answer is 
not true, the company was discharged, 

Second. That no mistaken statement of another, unconnected with 
fraud, can prejudice the plaintiff. 

I decline to answer that ; I say that is not so. 

Third. If the jury find from the evidence that the defendant soli- 
cited insurance from the plaintiff,—that the contract was between 
plaintiff and defendant, and that plaintiff did not insure until Lee was 
twice examined by two physicians,—the plaintiff is not bound by Lee’s 
answer, unless the plaintiff was a party to willful misrepresentations. 

I decline to charge as stated there ; the law is not so. 

Fourth. If the jury find from the evidence that the answers given 
by Lee were untruly recorded by the defendant, such a difference of 
writing should in those portions be entirely disregarded. 

_ IL affirm that if the difference is material, if the answer was differ- 
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ent from what it was put down materially, but if substantially the 
same answer, then I say I decline to say that to you. 

Fifth. If Lee answered all questions in good faith, without false- 
hood or suppression, the defense on this branch of the case falls, 

I decline so to answer ; I think the law is notso. It is the abso- 
lute truth of the answer that he undertook to give, and not that Lee 
believed them to be true. 

Sixth. That if the jury find from the evidence that the policy was 
obtained in good faith, it is no defense to the claim that the defen- 
dant offered to cancel the policy or to return the premium. 

I think that is true ; it is affirmed; that is the law ; either to can- 
cel the policy, or return of premium, is no defense if the policy was 
obtained in good faith, if these answers were true. 

I did not notice the condition of the policy before ; if it were ob- 
tained in good faith. 

If the jury find the answers were true, it is no defense to the claim 
that the defendant offered to return or cancel the policy, or return 
the premium. 

Seventh. The burden of proof is placed, by such statement, on the 
defendant. 

Well, I affirm that that is so; the burden of proof. The burden of 
proving Lee’s statement false is upon defendant. 

Verdict for plaintiff. Damages assessed ut $20,691.25. Verdict set 
aside. Rule for new trial absolute. 


LAPSING OF POLICY.—RECOVERY OF PREMIUMS PAID. 


An important question in life insurance was determined on the 17th 
of March, by Judge Tixpey, of the Superior Court at Cincinnati. The 
case was that of Poettker vs. The Union Central Life Ins. Co., and 
the question arose on the defendant’s demurrer to the declaration for 
the reason that it did not set forth sufficient facts to constitute a cause 
of action. The declaration alleged that the defendant had issued a 
policy on the life of the plaintiff for life, at a stipulated premium, pay- 
able semi-annually ; tliat the plaintiff resided at Covington, and the 
. home office was at Cincinnati ; that several payments were made, and 
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always through the agent of the defendant, who habitually called and 
received the premiums at the residence of the plaintiff in Covington, 
the plaintiff relying on such calls, and being always ready and willing 
to make such payments ; that at the last time for payment the agent 
did not make his accustomed call, and the period for the payment of 
premiums passed without such payment, in consequence of which the 
defendant declared the policy to be void ; thereupon the plaintiff 
called at the office of the defendant and offered to make the payment, 
which was refused, and the policy declared void by the defendant. 
The action was to recover all the premiums which had been paid. 

Judge Titpen sustained the demurrer, holding, as we find the case 
reported in the Commercial : 

“ That all the installments of premiums which had been paid were 
earned by the defendant, that there was no averment of any rescission 
of the contract or of any promise to pay back the premiums, or of 
any other fact inducing an obligation to doso. That the remedy 
of the plaintiff would be in insisting on the validity of the policy, 
and of the tender made of the premiums, in the punctual payment 
of premiums after to arise, and of the falling in of the insured life ; 
that the plaintiff showed no right to have a restitution of the pre- 
miums paid, and must either abandon those payments or insist on 
the continued operation of the policy, and wait until the falling in 
of the life insured, and then sue on the policy, and insist on the bind- 
ing acts of the agent.” 





